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H irik , about five Joo lince, — 
an © cations made'tome'by di- 
VaeEricnds and eihieg 2 on 
Moſt Excellent Perſon, © the: Eate L-0 & b 
RUSSEL, when his Troubles befel 
him., and while he was upon his Tryal, 
to give him the beſt Afhſtance I could 
in my Profeſſion, and to Inſtruct him 
how to manage his Defence : And the 
like Aſſiſtance being afterwards deſired 
from me, by many more-Perſons of the 
beſt Quality, who ſoon after fell into the 
ſame Danger : I living at ſome diſtance 
from Lendon, did venture, by Letters, to 
ſend the beſt Rules and Directions I 
could, towards the making of their Juſt 
Defence, being heartily concern'd with 
' them. The Copies of which Letters of 
mine, being very lately come romy Hands, 
with an Intention to have them likewiſe 
Publiſh'd together, with that Diſcourſe or 
Argument that concern'd that Honoura- 
' ble Lord,I thonght it might be ſome help 


to ſuch as may poſſibly hereafter fall into 
B the 


Ga REIDER 


the like Danger and Trouble, being by 
the ſtrit Rules of Law denied the benefit 
of Councel in Capital Crimes, as to Mat- 
ters of Fact ay Proofs, at an cafie Rate to 
be inltrufted, by = Advice contajne 

in theſe gets, or to mandge their 
Defence. This prevail'd with mie ro Pub- 


liſh -2j very Letters themſelves, being 
meer 


” — 


a 


y,upon the ſame Subject with the 
Diſcourſe, upon the Titke and 
of igh- reaton. 


Firſt LETTER, 


CONCERNING- 


My Lo2d Rullel s 


S1R, 


Am wot without the *oreleuion of. that may ariſe by ad- 
viſing tn, or fo ah oo dfeunſg of Pabblick Affairs ; yet mo fear 
of Danger Jhall'binder me«from performing wen Apa A one 


another, to Counfe! thoſe that nee eur Advice; hew to make their 
juſt Defence when't by rote yr, their Lives, eſpeci- 
'ally i he are Lopes that RR ,and \Converſa- 

"tion appeared "tobe Mew of Worth, yer 2: 

aud if the- Religion Eflibliſhed among us. iT all Ll be, Mea 

uſe, and anſwer what 'y0u"ask\in rhe Orderdfind:i —_— @wn oh 


T cannot ſee*a; diſaltvantige-er hain dg gee Plea, 
Ty .- Tf. it nds es es here =—_ IE oY 4 
0: reaſon, ant wot*the wwe 


Em hen 


- wed the a EEE 
ine ah 


Aiftingn 
ry LL —_ me 


\ M3 Ud: Vi) 


eats hn theſontbers de PM 
; EE Moesmatmake ana guilty of Jrog- 
"and p4dtions be. frgeific bu IIS « oy 


| ws fb t: Job b8 ing” privy 40 tt, += why ooraniyhany 1 


guilty 


EGG Kring 
ofa, Ks ba 


wilty of Miſprifion of Treaſon, which confiſts in the concealing it, but it 
ACA A n— rtf Treaſon ; and if. the ſame Perſon be preſent a ſecond 
time, or oftner, this neither does not make him guilty of Treaſon, only it 
raiſes a ſtrong ſuſpicion that he likes it, and conſents to it, and approves of it, 
or elſe he would have forborn after bu having been once among/t them : But 
the ſtrongeſt ſuſpi4on doe? not fuſficiently prove a Guilt in Treaſon, wer can it 
go for any Evidence : And that wpon two Accounts. 


0 Firſt, The Proofs in caſe of Treaſon muſt be plain & clear and poſitive, 
axd not by Inference, or Argument, . or the ſtrongeſt Suſpicion imaginable : 
Thus ſays Sir Edward Coke in many places in his third Inſtitutes in the 


Chapter of High Treaſon. + - : a. 


' | J 4; 1 

Secondly, 74 4 Indiftment of High Treaſon,there mt not only be a 
general Charge of Treaſon, nor is it enough to ſet forth of what ſort or ſpecies 
the Treaſon is, as wy the King, or levying War againſt him, or Coyning 
Money, or the like, but the Law requires that in the Inditment there muſt 
be alſo ſet forth ſonte Overt or open, as the Statute of the 2 5 thef Edw. 
the. 3d. calls it, or-feme Iuſtance groen by the _ Offender, — it 
may appear he did eonſent to it, and'conjult it, as approve of it ; and if the 
bare being preſent ſhould be taken and conſtrued to be a ſufficient Overt 
or open Att, or Inſtance, then there is no difference between Treaſon and 
Miſprifion of Treaſon ; for the being preſent without conſentihg makes no 
more 'then Miſpriſion,- therefore there muſt be ſomething more then being bare- 
ly preſent to make a naw guilty. of Treaſon eſpecially fince the Law requires an 
Overt, or open *AtÞ"r0 be proved parc the. Priſoner accuſed. See Sir 
Edward Coke's + third Inſtrtutes fol. 12. upen thoſe words of the Statyte, 
( per overt fa ) * awil thatvabertraught to be. dirett and manifeſt Proofs, 
and not bare Siſpicions or. Prefuznptions be they never ſoſtrong and violent, 
fee the ſame fol. im the upper: pakfrof..it upon. the word ( Proveablement ) 
the Statute of the +75 w.6; Chap, 11: requrres. that there ſhould be 
rwo Witneſſes to prove the Crime, ſo that if. there be but one Witneſs, let 
him be never ſo credible a Perſon, and never ſo poſitive; yet if there be no 
other Proof, the Party ought to" be found Not Guilty, and thoſe two Wit- 
neſſes muſt prove the: Perſon gailty of the ſame ſort or ſpecies of Treaſon. 
As. for Example, if the Tad Amint be for that Species of Treaſon of C onſpt- 
ring the King's Death. Both: Witneſſer muſt, preve ſome Fad, or Wards 
tending =p. very ſort- of-\Treaſon; but if /therg be two Witneſſes, and 
one proves the Prifener 'Conſpired . the Death: of the King, and the other 
Witneſs proves the Confpiring'to 'do ſome other fort of Treaſay,. this comes 
not" bome to prove the Priſoner guilty upon, that Inditment,. for the Law 
will wot take aivay a" man's Life. in Treaſon wpon. the Teſtimony and Credit 
of one Witneſs; 1t 4s ſo tender.of\a man's Life, the Crime, and the 'Foxfei- 

"rare are fo great and heavy. Ns . IN 


ec . 


(A. And as there muſt be two Witneſſes, ſo by the Statute "made 
inthe 1th'year of His now Majeſty, Chap, che 11t. ( Intitmigd for. the 
Safety" of His Majeſties Perſon) thofe two Witneſſes muſt not only be Lawful, 
but" alſo Credible Perſons. See that Statute. inthe 51h Paragraph, and 
the Priſoner mwft be allowed to objett againſt the Credit of a/l, or Any qt 


itH- 


= 


(-5') 
Witneſſes ; and if there be but one Witneſs of clear and good credit and the 
reft not- credible, then the Teſtimony of thoſe that are not credible muſh go 
for nothing 'by the Words and Meaning of this Statute: See the Starts, 
Now were 1 a Jurv-Man, T ſhould think. no ſuch Witneſs 'a credible 'Witr 
neſs, as ſhould appear either by his ows Teſtimony , \ or; upon ' proof 
made by others againſt him to have been Particeps Criminis,. for \that 

roves bm to be a bad, and conſequently not ſo credible a man; eſpecial- 
ly if it can appear the Witneſs bas trapani'd the Priſoner into the, com- 
witting -of the Crime. Then the Witneſs will appear to be guilty, ofa far 
higher Crime then the Priſoner, and therefore ought not to be believed. os 
a credible Witneſs againſt the Priſoner, for he is a credible Witneſs that 
has the credit of being a good and honeſt Man, which a Trapanner canuot 
have, and this Trapanning proves withal, that the Trapanner did bear 
a Spight and Malice againſt the Perſon Trapanned, and intended to do 
him a miſchief, and defigned to take away his Life. Shall ſuch a one 
be a credible Witneſs, and be believed againſt him 2 God forbid. 


(A. Zhen again, It cannot but be believed that ſuch Perſons as have been 
guilty of the ſame Crime, will out of a Natural Self-love be very forward 
and willing to ſwear heartily and to the purpoſe, in order to the Comvitt- 
ing of others, that they may by this Service merit their Pardon, and 
fave their own Lives. And for this reaſon are not ſo Credible Wit- 
meſſes, ſuch as the Statute of the 13 of Car. 2. does require. Read over 
the whole Chapters of Sir Edward Coke of High Treaſon, and of Petty 
Treaſon ; for in this latter of Petty Treaſon there is much matter that con- 
cerns High Treaſon. 


I wiſh with all my Soul, and I bumbly and heartily pray to Almighty 
God, that theſe Gentlemen that have given ſo great proof of their Love 
to the True Religion, and of the juſt Rights and Liberties of their Country, 
and of their Zeal againſt Popery, may upon their Tryal appear Innocent, 
I am ſo ſatisfied of their great worth, that I cannot eafily believe them 
guilty of ſo borrid a Crime. 1 pray God to ſtand by them in the time of 
their diſtreſs ; | | 


IT wiſh I might have the liberty fairly to grve them the beſt aſſiſtance 
T could, in that wherein 1 might be any way capable of doing it. I 
beſeech Almighty God to heal our Divifions, and Eſtabliſh us upon the 
ſure Foundations of Peace and RighteouſneſS. 1 thank you for the favour 
you have done me, by imparting ſome Publick Afaires which might per- 
haps bave been unknown to me, or not known till after a long time, for 
I keep no correſpondence. 


When there is an occaſion, pray oblige me by a farther accompt, eſpe- 
czally what concerns theſe Gentlemen: And tho' I have written nothing 
here but what is Innocent and Juſtifiable, yet that I may be the ſurer a- 
gainſt:any diſadvantage or miſconſtruftion, pray take the pains to tran- 
ſcribe” what Notes you think fit out of this large Paper, but ſend me 
= Paper back again incloſed in an other by the ſame hand that 

rings it, 


C There 
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(3. There is nor ought to be no fach thing as Conſtrultive Treaſon, this 
defeats the wery Scope and Defign of the Statute of tbe 25th. of Edw. 3. 
which is to make a plain Declaration, what fhall be adjudged Treaſon by 
the Ordinary Courts of Fuſtice, the conſpiring any thing againſt the King's 
Perſon, is moſt juſtly taken to be to conſprre againſt Fis Life. 


But conſpiring to Levy War, or to Seize the Guards is not conſpiring 
againſt the X ing's Life. For theſe are Treaſons of a different Spe- 


cies, 


Your Faithful 


Friend and Servant 


— —— 


The Second Letter. 
SIR, | 
Thank you for the unexpetied Accompt you gave me- by your firſt 
Letter, but this exatt Narrative you- have now ſent me. of the © 
Tryal of that Honourable Excellent Perſon my Lord Ruflel. has 
exceedingly —_ me. It was a thing I muoh deſired, but 1 
knew not from what hand to gain it, for 1 was a; little impatient 
bo hear what could be prov'd of ſa Fl a nature as High Treaſon againſt 
a Perſon of whom I had ever entertained a very high eſteem ; and tho' I 
had a very ſmall and ſhort 1cquaintance with him, yet no Man that has 
kuown any thing of the Publick Afﬀairs, or of our late Trauſaftions could be 
a meer Stranger to bis great Worth. He had as great a Name for a 
kr ws 234 honejt Engliſh Gentleman, and far good Temper, and Prudence, 
and Moderation, as ever I knew any Man have, aud was generally belau'd 
by all that love our Religion and Country. 1 preſume your Relation of the , 
Proofs at bis Tryal is certainly true in every pa#t, and in the very words, 
and it is a thing that might be bad by many hands, the proceedings being fo 
publick, and 1 deliberate : Preſuming it to be trat,. this { will af 
fm, that upon this Evidewce, both that agen him , and for bin, (might 
I bave been permitted to bave made his defence for him a# bis Tryal. afger 
the Fridemce given I could eafily have fatigfied any. equal aud wndar- 
Ravding Judicious Man, that my Lard ought to. baye bren' acquitted, 
| aud had I been one of the Fury that try'd him, I make no-daubt I could'chear- 
ly bave convinced all my Fellows (if they were (Joneſt and Judifferent.) that 
they ought not to bave found him Guilty, The Species or Jort of High Treaſan 
that the Witweſſes inclin'd to prove againſt bim, was a Conſpiracy with' others 
ts Leauvy War againſt the King, Fes wen Ho 16 vw 
The two firſt Witneſſes, v12. Rumiey. and Sheppard, tha what they { 
way raiſe a ſtrong ſuſpicion upen my Lord, avd- wake it probable that ' 
was guilty, yet neither of them do come hows aud cleſe-to the Perſev' of wy 
Lord Ruſſel, as they de (7 confeſs) againſt the Bart" of Shaftsbury,, $tr 
Thomas Armflrong and Ferguſon, TL 6 Whit 
The firſt daes not affirm, that the Lord Rullel did jon in the diſceurle, 
er agree to any thing in the Conſult. but only ſays, he was preſent. which 
extends no farther then ta make a Miſprifiow of Treaſou;- aud" this tap wot, 
direflly and pofitruely as Legal Provf ought to be, to conviit a: Man of 
7h 047” 4 ;. the later ( Sheppard.) when ho applies what be ſore to ths. Peri. 
fon of the Lord Raglicl ovly ſayes, He believes the Lyyd Ruſſel wat therg 
at that time when the diſcourſe be [peaks of was vſed, which is 4 very wnpare 


fett uncertain proof, and not ___n twough ; ſo that neither of thiſemort 
full Witneſſes, As to the Evidence given by the Lord Howard againſt my 


Lord Rutk}, it is frangy to me, (s the Evidence ſtated) that anyCiee 
dit ſhould be given to it, that he 


ould be believed againſt” thoſe Execrati- 


ons, 


8) 
ons, that (it ſeems) he had ſo ſolemnly , and ſo lately uſed to the contrary 
of his Evidence : eſpecially when by grving this Evidence, he muſt merit his 
own Pardon, and ſave his own Life, which extreamly takes off from the credit 
and weight of hs Evidence. | 
What Mr. Weſt ſays, in reference to my Lord Ruſſel , was but bare opi- 
 #ion and hear-ſay , and is no proof at all in Law ; ſo that inſtead of two 
plain, direft, manifeſt, and poſitive, and two credible Witneſſes as the Law re- 
quires in Treaſon , here i not in my opinion ſo much as one poſitrve Credible 
Witneſs. The Lord Howard [as your Caſe and Narrative ſtates it) is not 
credible, though direft and poſitive, None of the other three are poſitive, 
though more credible. In the Statute of the 25th of Edvard the Third of 
Treaſons, the word (Proveablement) as Sir Edward Coke obſerves upon it, 
in his Third Inſtitutes , fol. 12. imports dirett and manifeſt proofs, not pre- 
ſumptions and conjettures, and (as may be added) not probabilities ; and ſo the 
* words (per overt ta(t) do (as he obſerves) ſtrengthen that ſence of the word 
(Provcablement) and the A of Treaſons made fince this Kings time,requires 
there ſhould be two credible Witneſſes. Now,tho' the Lord Howard was not by 
the Evidence offer d againſt him by the Lord Ruſſel utterly diſabled from be- 
ing a Witneſs, yet Twill be bold to fay, it made him no credible Witneſs in this 
Caſe. That the Lord Ruſlel made no uſe of theſe things in his Defence, though a 
man of P arts, ts no wonder to me, the ableſt Man under that Terrour, and u 
ſo ſpeedy a proceeding,and where it is impoſſible to be ſo compoſed and free from 
diftrattion, may eafily paſs by many juſt advantages, which a ſtander by with 
leſs abilities might quickly have apprehended. I am far from reflefting upon the 
Conrt that Try d him, thu matter that T obſerved, reſted principally upon the 
Fury. And he is found Guilty and Condemn'd, and it may be before this comes 
to your hand, put to Death too; if it have ſo hapn'd (as poſſible it may) that the 
Farl of Bedford,and his other great Relations have prevail d with the King for 
a reſpit of the Execution, I wiſh and heartily beg of Almighty God, that theſe 
Conſiderations may yet be made uſe of to the King,(with whom it then reſts) 
ds Tabula poſt Naufragium, to ſave the Life of this Noble Lord. Mauch 
more then this may be ſaid , were there ſuch an __ before the King, 
(and I ſo intend it and no otherwiſe) and if I might be any ways ſerviceable 
zn it, I would come up to London bare-foot, rather then neglet ſo good an 
Office. And [ever t it a ſeverity in our Law, thag a Priſoner for his 
Life is not allowed the aſſiſtance of a grave and prudent Lawyer, or ſome other 
friend to make his defence for him, even as to matter of fatt, as well as to Law. 
1 know *tis ſaid, the Court u of Councel for the Priſoner, but for my part, I 
never deſire to depend upon that onely. 1 know what thus us by expe- 
rience. If the Caſe be in any part of it miſtakes, Thave loſt all my obſerva- 
tions, an your pardon for all this trouble ; it is out of the great Honour 
and Zeal I have for that good Lord, but the Narrative you grove u very a- 
bly and well compoſed, and in very good Method , and I think could not have 
been better done, which inclines me to think it very true alſo. Tcould be con- 
tented the Earl of Bedford (to whom I am known) migft have the view of. 
this Letter, if it come not too late, and may be thought of any uſe ; T hearts 
by thank you for your favour, which obliges me to be, | 


Fuly 21. 1683- Your Faithful Friend ard Servant, 


R, A. 
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DEFENCE 
- Lozd Ruſſels Junocency, 


By way of 
Anſwer or Confutation of a Libellous Pamphlet, 


INTITULED, 


An AnTipoTE againſt Porson, 


I. HE Pamphlet ſtiles it ſelf An Antidote againff Poyſon, but it 
is ſo far from deſerving that Title, that it may-be truly 
faid, That the Antidote tt felf is the rankeff Poyſon. 

We read in Hiſtory that the Noble Emperour called Henry of Lux- 
enburgh was poyloned in the Sacrament, and Pope Yi#or was poyſoned 
in receiving of rhe Chalice : Who could have ſuſpeed ſuch horrid VY- 
lany in the Adminiſtration of ſuch ſacred and ſolemn Rites? who could 
without Horrour and Amazement contrive the mingling of a deadly 
Poyſon with the Bread and Water of Life » to-make conſecrated 
Elements ( which ought to be the Savour of Life unto Life ) to be the 
dreadful Meſſengers of ſudden Death 2 Surely had thoſe outward Signs 
been changed into the very Body and Bloud of the Lord of Life, .( as 
they that ated in thoſe Execrable Villanies profel&'d-to believe ) there 
muſt needs have been a Miracle wrought in altering likewiſe che Sub- 
Rtance and malignant Nature of thole Poyſons,: that they ſhould got 
have wrought thoſe direful Effe&s; which yer-they did. There #p- 
pears the like wicked Policy in the Author of this Pamphlet, who un- 
der prerence of preſcribing an Antidote againſt'Poyſon, under-the Vi- 
zar and Diſguiſe of preventing Miſchief, does moſt geceitfully infuſe 
the worſt of Poyſons; and labours:to intoxicate a -whole Nation. 
This Author would have the World believe that SR Lord in-the 
compoſing .of his Speech was wholly rn'd by his Confeſſor; and 
thar the Compiler of jt was infefted wich choſe Dorines Meir the 
Northern Climate has of late furniſhed] us with. The very Language 
and Spirir of Coleman! Sure the Soul of Coleman is by Tranſmigration 
enter'd into this Author ; «t is caſte to gueſs at his Religion. He-ſap- 
poſes all that were preſent at my Lord's Tryal muſt needs be farptiz 
'tofigd the "Truth of the Cafe-fo untruly and unfairhfully fet down in 

: D 


my 
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my Lord's Speech. But whoever will take the pains to read the Tryals 
publiſh'd by Authority, (which no man will{uſpeQ:of Partiality towards 
the Perſon Tryed ) will receive abundant SatisfaQtion in the Truth of 
what was faid by the Lord Ruſſel, and diſcover the ſhameleſs Impudence 
of this Malicious Author. » 

The Indi&ment ( as we find it printed at large in the Tryal, fol. 29.) 
charges the Priſoner, that he intending to diſturb the Peace of the King- 
dom, and to move War and Rebellion againſt the King,* and to ſubvert 
the Government, and to depoſe or put down, and deprive the King from 
His Title and Kingly Name of the Imperial Crown of His Kingdom 
of England, and ſo Tring and put the King to Death and Deſtruftion, 

2. Nov. 34. Car. 2. and at other times Maliciouſly and Traiteroufly 
with divers others did Conſpire, Compals, Imagine, and Intend, 

1. Todeprive the King of His Title and Government. 

2. And to kill the King, and to ſubvert rhe Government. 

3- Andto move Inſurre&ion and Rebellion againſt the King. 

And to fulfil and perfe& theſe Treafons, and Traiterous Compal- 
fings and Imaginations, The faid Wiliam Ruſſe! did meet together 
with divers other Traytors, and Conſult, Agree, and Conclude, 

1, To move and ſtir up InfurreQion and Rebellion. And, 

2. To Seize and Deſtroy the King's Guards. 

The Operative and Emphatical words of this Inditment, are the 
Intending, Conſpiring, and Concluding, 

The things Intended, and Confſpired were, 

I. To move and ſtir up War and Rebellion againſt the King. 

2. To —_— the King. 

3- To Kill the King. And in order to the Accompliſhing of theſe 
horrid Crimes, 

The things Concluded on were, 

1. To move and ſtir up Inſurreftion and Rebellian. 

2. To ſeize and deſtroy the Guards. This is the very ſum and true 
Method of the Indi&tment, if it be truly printed in the Tryals. 

Note, Here is no open A& or Deed charg'd to be done by the Lord 
Ruſſel, unleſs his meeting together with others be meant to be an open 
A&t or Deed ; but then again that ACt of Meeting terminates meerly in 
Conſulting, Agreeing, and Concluding. They met only to Conlult, 
Age and Conclude, but they ated nothing in purſuance of that Con- 
fulring, Agreeing, and Concluding, for any thing that appears in the 
Indictment, ſo that the Meeting properly hath not the nature of an AQ- 
ing or Action, or of a thing done; but the Effe& of the Indi&ment is, 
thet the Lord Reſſe/ and others did Conſult, Agree, and Concludetodo 
ſomething, but the Indiftment ſtops there, and goes no further, for it 
ſets not torth any thing done at all, fo that here is no Overt Ad or 
Deed, and therefore the Inditment is void, for there is no Att charg'd 
bur Meeting, and that was meerly in order to Conſult and Agree, and 
they did agree upon a thing to be done, but it is not faid they did it, 
or did any thing towards it, I repeat this the oftner that it may 
be the better underſtood and minded,being very material, read the In- 
dictment. | 

The Indittment is grounded upon the Statute of 25 E. 3. cap. 2. 

( the 


.- Cn 
( the old Statute of Treafons. ) So the Attorney General declares hinm- 
felf, £7, 45. of the Tryal. ; 
Now let us ſee how far this Charge in the Indictment will make my 
Lord guilty of any Treaſon within that Statute. $4 
The Body of that Statute of 25 E. 3. of Treaſons is printed together 


with > Tr» fc the Tryal, fol. 50. fo that it need not be repeat- 
ed here, i... : cre are ſome other Clauſes in that Statute not printed 
in the Trya]). 


The occaſion of making that Statute appears to be the variety of O. 
pinions, that then were, what ſhould be accounted Treaſon, and what 
not, which was very miſchievous to the Subjects, and gave too great a 
Liberty to the Judges of the Ordinary Courts. 

To Cure this mighty Miſchief, and to prevent that Arbitrary Power 
of Judges, this excellent Statute makes a Declaration what ſhall be ad- 
judged Treaſon by the Ordinary Courts of Juſtice, not but that there 
might be like Caſes or other Fatts amounting to Treaſon, beſides thoſe 
there Enumerated,but thoſe other Fats or Treaſons muſt not be adjudg'd 
by thoſe Ordinary ſtanding Courts, (ſuch as the Goal-Delivery of 
Newgate, and the Court of the Xing's-Bench at Weſtminſter itſelf are ) 
but in ſuch Caſes thoſe Courts muſt forbear proceeding, and: the Caſe 
muſt be reſerv'd for the Determination of the King and Parliament : 
ſee that Statute in the printed Statutes at large. = 

So that the Court of Goal-Delivery at Newgate muſt Judge wy and 
proceed upon no other Treaſons but what are there Enumerated and Spe- 
cified. | 

Now the :cafons in that Statute Enumerated and Specified ( for 
the word ( Specified ) is the very word uſed by that Statute ) are 
theſe, | 


King, 
1, Compaſſing or imagining the Death of the Jun 
Prince, 


King's Eldeſt Daught 
2. Violating or Carnally knowing S Maria _ 
Prince's Wife: 


3. Levying War againſt the King, (not a Compaſling or Imagining 
to levy War das _ AQual hes War. It bes War begun, 
and ſeveral other ſorts of Treafons are there Specified,' not to our Pur- 
pole to be recited. 

The Statute further requires that the Perſon Indifted be Proveably 
attainted of ſome one of theſe Teaſons by Overt Deed, that is ſome open 
manifeſt Ac, or Deed done, which muſt of neceſſity alſo be expreſly ſet 
down in the Indiftment, and fally and clearly proved at the Tryal by 
two Witneſſes. | 

See Sir Edw. Coke's third Inſtitutes in his Chapter of High-Treaſon, 
fol. 12. in his Expoſition of the words of that Statute, ( Per Overt 

Fait ) and there fol. 5. upon the words, ( Fait Compaſſer ) he tells you 
the Nature of that Open Deed that the Statute intends. It muſt -_ 


( 12 ) 
Deed, and not meer Words ; it muſt be a Deed tending to the Executi 
on of the Treaſon imagined : That Deed muſt be an open Deed; rbat 
is, it muſt be fully proved and made open and manifeſt ar the Tryal by 
clear proof. 

$0 that if the Inditment fail of ſetting forth one of choſe Treaſons that + 
are there enumerated, it is not a good Incictment upon that Sta- 
tute. | 
If it do ſet forth one of thoſe Treaſons, yet if it do not fet forth 
ſome opex Deed done by the Party indifted, that is, ſuch a Deed as does 
properly and naturally tend to the execution of that ſort of Treafon 
ſet forth in that Indictment. In ſuch caſe alſo the Indictment is not 

ood. 
: If both theſe, viz. the Treaſon intended, and a proper ſuitable open 
deed be well ſet forth in the Indictment (which make a good Indift- 
ment) yet if that very fort of Treaſon intended and that open Deed or 
Fatt fo ſet forth in the Inditment, be not alſo fully clearly and mani- 
feſtly proved upon the Tryal againſt the Priſoner, he ought to be ac- 
uirted. 

It will not ſuffice either to prove it by one Witneſs, or to prove any 
other ſort of Treafon ( not charg'd in the Indi&ment ) nor any other 
overt Deed, other then what is ſo fer forth in that Inditment, tho' it 
be by never fo full a proof, but upon that Indidtment the Priſoner ought 
to be acquitted, if that ſpecial Treaſon, and that ſpecial overt or open 
Deed ſet forth and expreſſed in that very Inditment be not fully pro- 
ved. 

Now let us examine the Indidtment in this Caſe againſt the Lord Ry/ 


ſel, and the proofs againſt him as they are publiſhed by Authority, and 
obſerve how they agree with the Statute, and how the Inditment and 
Proofs agree the one with the other. 

It may be admitted that here is in the Inditment againſt the Lord 
Ruſſel, a Treaſon ſufficiently charged and ſet forth, viz. one of the Trea- 
ſons ſpecified in that Statute of 25 Edw. 3 namely, That the Lord 

t 


Ruſſel did compaſs and imagine the death of the King. This is not de- 
nied ; but it is duly charged in the Indictment. For thoſe other Charg- 
es in the Indictment, viz. his intending to depoſe the King, and his in- 
rending to move or levy War and Rebellion againſt the King ; theſe are 
inſerted into the Indiftmcnt as Aggravations of that horrid Crime of 
intending to kill the King, or as open aQts of the other, but of them- 
ſelves alone, they are no diſtin ſubſtantive Charges; nor are they any 
of the Treafons ſpecified in this At, upon which A this Indiftment is 
ſolely grounded. For tho' by the AR of x3 of this King that now is 
Chap. 1. entitled (An Af for the Safety and Preſervation of the King's 
Perſon ;) it is made High-Treafon ( during the now King's life only) 
to compaſs or imagine to Depoſe the King ; or to compaſs or imagine 
to levy War againſt the King : If ſuch compaſſing or imagination be cx- 
preſſed by ſpeaking or writing, (altho' without any open Deed) yet the 
Lord Ruſſel was not Indifted upon that Statute, ( as the Atturney Ge- 
neral Inmſelf acknowledged openly at the Tryal) but only upon the 
old Statute of 25 Fw. 3. So that thoſe late made Treaſons are nor 
-. to our purpoſe. 
So 
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So that the only Treaſon charg'd in the Inditment as a 'ſbſtahtial 
Charge, 'is,, that of imagining to 4:8 the King. And ſo-the Lord Chief 
Juſtice agrees ia his DireQionto the Jury. Sce the Tryal, fal. 6x. 


But whece is that other Requiſite, that other moſt' material part of 
the Indictment, of the opew Deed or A #: without which the reſt ſerves 
for nothing. For it is not enough by. this Statute to make a man guil- 
ry of conlpiring or imagining the death of the King, - unle(s/the Party 
indifted have cxpreſſed-that Imagination by ſome open Deed; and that 
muſt be plainly ſet down in the lnditment too, or elſe the Indi&ment 
( as was faid before ) is no good Indictment. And it muſt appear to 
the Cours, upon the Indictment, not only to be an open Deed, but ſuch 
a Deed as has a natural aptitude and tendency to the Execution of-thar 
very Treaſon ſo imagined. And there is no ſuch fet forth in this In- 
ditment, and therefore: the Indictment it ſelf was inſufficient and 
void. | 

And that which ſeems to have a colour of an overt Fact, or open Deed 
ſet forth in this Indictment, was not fully and ſufficieatly proved nei- 
ther ; and then tho' the, Indiftment had been ſufficient, yet for wan 
of due proof, the Party indicted ought to have been acquitted. LN 


To theſe two Points or Matters, ſhall the enſuing Diſcourſe confine 
it ſelf: And if this vndertaking be made good, the Antidote will ap» 
pear to be 2 rank Poiſon; the Lord Rwſſe/'s Speech juſtified, and' his In- 
nocency and PT and his Honour vindicated. 


The overt Fait of open Deed ſet forth in the Indi&tment (if there be 
any) are the things ſaid to be conſulted of, agreed and concluded on, 
viz. To move and ſtir up Inſurretion and Rebellion. 2. To ſeize and de- 
firoy the Guards. *( Peruſe the Inditment carefully.) 


Now neither of theſe are open Deeds in the nature of them. 


The firſt, which is to ſtir up Inſurreftion and Rebellion ; this is a 
diſtin& Species of Treaſon it ſelf, it is the ſame with a levying of War 
(ſpecified in this Statute of 25 Fdw. 3. which is the only Statute we 
have to do with in this Caſe of my Lord Rufſel) and if it had been ſet 
forth in the Inditment as a Deed done, or thing a&ted; that is, if it 
had been laid in the Inditment, that the War was aftually levied, or 
the Infurreftion or Rebellion a&tually raiſed or ſtirred up, (as it is not, 
for it is only mention'd as a thing agreed and concluded on, and not 
done) yet it had not been a ſufficient proper overt Fait, or open" At, to 
make it a good Inditment; becauſe (as is faid before) levying of War 
is a diſtinct ſpecies from that of compaſſing to kill the King ; and 
therefore cannot be made an overt Fait or open Deed, to manifeſt an 
Imagination of killing the King. ; For that one ſpecies of Treaſon can- 
not be a proper open At to another ſpecies of Treaſon, as will be pro- 
ved hereafter. p 

E ir 


Fx 


"SEES 
F 


(14 ) 


- Sir Edward Coke in his third-Inſtitutes ,” fol. r 4. ' 1m the-third Chuſle 
or Paragraph of .that Folio, tells us, Fhart rhe Connexion of the words 
are to be obferv'd, wiz. ( thereof be Attainted by overt or” open Deed.) 
This, fays Sir Edward Coke, relateth to the ſeveral and diſtin Treafons 
before expreſied ; whereof that of imagining-to kill the King, -and that 
of levying War againſt the King, arc two dittinet Speciesof Hrgh-Treg- 
ſon. And therefore fays Sir Edward Coke, the one of them eannot be 
an overt At for another ; that is, levying of War cannot be an overt 
AR, for that ſort of Treafon in imagining-to kill che King ; much lefs 
when the Inditment does not charge it as a War aQually fvied, bur 
only an agreement or concluſion for levying a War. Such agreement 
can be no open Deed to manifeſt an intent or 1magination of killing the 
King. This is the main queſtion between us. 


The other only colour or pretence to an Overt Fat, or open Deed, muſt 
be that of ſeizing or deſtroying the King's Guards : for no other but 
theſe two are ſet torth in the Inditment, or look any thing like overt 


or open Acts. 


And this latter is nothing like to an Over? Fajt or open Deed, in the 
nature of it, for it is not faid to be done, but only agreed on, and con- 
cluded on to be done. If it had been bur alledged in the Indi&tment, 
that in purſuance of this agreement or concluſion of the Confpirators, 
a View was accordingly taken of thoſe Guards, and reported to the reſt 
(whereof the Lord Ruſſe/ was one) that it was feaſible ; (whereof there 


——— colour of proof againſt ſome of them) this had been more to 


el poſe : but being laid ſo impertealy as it is, the Inditment itſelf 
muſt needs be inſufficient, for the reaſons before given. 


But, alas! the Noble Lord is gone, and he is gone from whence he 
would not be re-call'd, a place ot infinite Bliſs and Glory, out of a ſpite- 
tul malicious World: It is we, it is the King and Kingdom, it is the 
whole Proteſtant part of the World that ſuffers the eneitimable loſs of 
him. Not to ſpeak of the unſpeakable griet of his dear and diſconſo- 
late Widdow, and other Noble Relations : Fattum infettum fieri nequir. 
So that we may ſeem to labour in vain, and it comes too late ; but 
ſomething may be done for the benefit of his hopeful Poſterity, and 
ſome ſmall fatisfaftion may be made to his Noble Family, by a Writ 
of Errour for reverſing of this Attainder, and the avoiding of the Re- 
cord ; for the Statute of 29 Elie. cap.2. extends only to ſuch Attainders 
for High-Treaſon as then had been betore the making of that Statute, 
and does not hinder a Writ of Errour in this Caſe, if the King will ſign 
a Petition for it. | 


But to examine this laſt Over Fair or open Deed a little further : 
Viz. To ſeize and deſtroy the King's Guards. 


| The Guards ; what Guards 2 What, or whom does the Law under- 
ſtand 


. (*t5)) 
ſtand or allow to b&rhe Kings Grarda bor-the preſervation of 
fon? Whons ſhall the Courttharnied dns Nobleiordy whpm ibs 
Judges of the Law that were then>pbclent; 5nd upon thet (Oats, whims, 
ſhall they judge oy Kpally- underftanddby theſerfiiiands >| [Fhty-bavee. 
read of them in all ther Law-Books!: There ismprany:Scatutt>Lawthat; 
makes the leaſt mention of any. Giants!» \/ThexLawrofi Zegland:s 
no notice of any ſuch Guards ; and choretore the: Indiitazant!w bhnecrralo; 


and void, | | 
T6 BY :3101t; dum oc 


The King is guarded by the ſpecial PypreCice of Almighty God, by 
whom he Reigns, and whoſe. V ice+Gerent he is : He: has an nwfible 
Guard, a Guard of glorious Angels. Tt 4 203 nt bor wo [41g oa 

{> Wy: one® fly 0 EET ob 210016 


Non Eget Maur jaculis » wee arcn'; : 
Nec Venenatis gurl Sis (reds) Phatcton 


The King is Guarded by the Love.of His Spa, 


rf 9 #4 14 Cl 6.161 8 


The next under God and the Sureit Guard. 13 "gh platen x: 
113 93 01 Jort kr 
He is Guarded by the Law and Cone of Juſtice. f abs 0: 
The Militia and the New" are his __ yrs 
whole Kingdoms Guard, | 202 (107%. £1 12 ,2mod 
k A \ ik ® 3746 4 


The very Judges that Tryed this Noble Lord were the King's Guards, 
and. the Kingdoms Guards,. and 'this:Lord -Zuſſe/s'Guard,againtt all: -= 
roneous and [mperfe& Indi&tments, -from all fale Kvidenet and 
from all ſtrains of Wit and —_ A ſhy 20d abus'd by 
cel. | _ISAE ©. ty 31 1597; 


What other Guards are there? We. know of ooLaw for, 2000, King 
Henry the Seventh of this Ki ( as Hiſtory; tells us) was the 
firſt that ſer up the Band of Pen 7» $ince this the Yeomen-of the 
Guard, fince them, certain Armed Bands — now adays:(after 
the French Mode ) called the King's Life-Guard, rid:about and 4ppear- 
ing with naked Swords to the Terrour of the Nation, bat whero 35 the 
Law ?-where is the Authority for them ? 1:  noſtiea 


It had been fit for the Court that Tryed this Noble Lord on this In- 
di&ment to have ſatisfied themfelves fromthe King's Councelwhit was 
meant by theſe Guards; for 'the alledging- and -ſerting forth"an-@vers 
fait, or open. Deed in an Indiftimgnr of, Lreafor:muſt be of 
that is intelligible by Law, and whereof Judges may take Notice: 'by 
Law : and herein too the Inditment failes and is umperiett.. \ bt 


But admit the Seizing and Deſtroying of thoſe who are now called the 
King's Life-Guard, had'been- rhe Guard intended within this Overt fait, 
or open Deed ; yet the Inditment ſhouid have fer forth that de _ 

t 
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the King had choſen a certain number of mea to attead upon and 
Guard His Perſon, and ſet forth where they did attend, as at White- 
Hal, or the Mews, or the Savey, Gec: and that theſe were the Guard 
intended by the Inditment, : tobe ſeiz'd and deſtroy'd, that by this ſer- 
ring forth the Court:might bave Taken notice Judicially what and who 
were meant z buvto ſeize and deſtroy the King's Guards, and not ſhew 
who; and what is mearit, makes the Inditment very inſufficient, 


So much as to the Indifment itſelf. 


| bnD9 v 


- {n the next place let us look into rhe Proofs as they are at large ſer 
forth and owned in the printed Tryal, and let us confider how far thoſe 
Proofs do make out the Charge of the Indiftment, viz. the Compaſſing 
and Imagining the Death of the King, and how far they. make out that 
Overt fait, or open Deed (ach as iris) of ſeizing or deſtroying the 
King's Guards, in order to the effe&ting of that Compaſliing and Ima- 
gining the Death of the King, and it muſt appear by Proof .to be'in 
Truth fo intended by the Confpirators, and level'Fd to that end, for if 
it were done, yet if it were done quite to another intent and purpoſe, 
and not to that of Compaſiing the King's Death, it does not come home 
to this Indictment. ' 4, 


There are but three Witneſſes that can be thoughe to bring the matter 
home, and to fix any thing upon the Lord Ruſſel, Col. Romſey, Mr. Shep- 
pard, and the Lord Howard. 


Itis true, two of the three, that is Col. Romſey, and the Lord Zow- 
ard poſitively prove a Trayterous Deſign, or a Diſcourſe at leaſt by 
fome of the Company of making an Inſurrection or Rebellion, ar ( ro 
ſpeak it in the Language and Phraſe of this Statute of 25 E. 3.) of le- 
vying a War againſt the King, ( for all theſe ſignifie one and the ſame 
thing ) and they prove the Lord Ruſſel was ſometimes preſent at thoſe 
Meetings ; but is that enough 2 Admit he were preſent and heard the 
Debate of it ; ( which yet is not fully and directly prov'd) yet if he 
did not joyn in the Debate and Expreſs, and ſome way ſignifie his Ap- 
probation of it, and conſent to it, it makes him not at all Criminous. 
Itis true, his after concealing of it might have made him guilty of Miſ- 
priſion of Treaſon, but that is a Crime of another nature, and -is ano» 
ther diſtin Genus of Crimes, of which he was not Indicted. 


Col. Romſey as to the Overt fait ( as they would make it ) ſays there 
was fome Diſcourſe about ſeeing what Poſture the Guards were in, and be- 
ing asked by one of the Jury, by whom the Diſcourſe was, he an- 
ſwers, By all the Company that was there, ( whereof as he ſaid before the 
Lord Ruſſel was one ) So that my Lorld Rxfſe/ may (1 agree ) be un- 
derſtood to be one that diſcours'd about ſeeing what poſture the Guards 
were in. Nay the Colonel ſays af the Company did debate it, and he 
ſays farther, the Lord Ruſſel was there when ſome of the Company under- 
rook to take the View of thoſe Guards, and being asked by the Atrorney 
Gevzeral 
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General to what purpoſe the View was to be, the Colonel ar- 
lwers, Tr was to ſurpriſe our Guards f, if the Rog! had Lone on. | 


The Chief J aftice obſerving. to the Wha _ he —_— to 
deliver a gopþtfuf Evidence, and, to with Limiratidhs,: 
that made it not fo poſitive, as by Rying, 6 (Topo fo and: bb) 
then the Colonel u_ mare pliiv, a d fays fl , that 'a 

w was intended; but aſterwar ret: F s, there was ng nd of the 
Ac laſt the Witneſs bein Sir George Tn. | 
ther the Prifoner were vrefine FU A Gon an 7 
ſage from the Lord Shafrsbury to A Compgny then net, ut, 'the 
Anſwer return'd to it:- He flatly ys the Priſoner waz preſent at that 
Debate, ( which Debate did 3 th, concern the Rifi being a: 
by the fame Perſon whether Lord! Was try bl or | 
to 36, He anſwers like an 0 Agreeing '#. * Nay, , 
he ſeys my Lord Ruſ#1did fpeak, 'abd-that, about, the Ri 
ton, and that he diz diſcourſe fk % , bur what Were ths Aus > 
oy qpfijoa'd ug 10 by t TS uſtice whether my Lord-did 
money Conſent to obs Wo He anſwers ſtill like'an Eccho, My 

Lord did: And this ft Ant T Is dba ate! bi Evjdape, 
if there be any weight at a If. 


Now mind the defect of the” Wine $ Memoty in "wn other 
moſt material es. He thinks the Lord by fay forrig- 
-x ro the ſame purpoſe,” with the A OOTIOD 1 

te Ford Shafreshugy's) fel a 


He dogs wot kvow, "_O he egy ing he ki Rf ( the wh 
refs) was at Mr. Sheppard's i) to whe : ths I +4 wag. He 
ſays he was there ryore, then once, . or 2 Chyoke) 
ufap make a Report 'of another Mee ks the 
we And: then he ſays KN oof pop t x; be ag he remem 
, and. before this he had ſaid no 0 more ds Lord Ra 
bur duc tharin we prefent, and after this upop fl _ = | of 
, he proceeds ro Fl A reat deal more, i 
th hs n before Obery «yy og” EEE 
alt, tie1ays he thinks was not above a qu an jor. 
He ſays he was mot certain my he did' Th 1 fomething about 
a Declaration there, or whether id re ir oO 
Ne arvia they ha ban DT as" 1 Witch * peale 
of a View to be taken of the Ouoki to ſar] 
= Chief Juſtice, ſegms to be f ark, at. that w 
Gard ! he | ger "mer it ig all his Whay Gu 
oy Th fs is mentpr'd in the 173 might yet 
-nsk - what Gor: Fn: the _ anſwers, The - 
Guards at the $avoy acl the OT 7 > v2 


The Cojonel ſays, He thinks x the Duke of Monneurh, and the Hind 


Grey, and Sit Thimas Armſtrong were the 7 
rey mn we Pier tine underpook 10 


- — —— —_—_— —— —_ = w—_— md ——_— —_— 
© OO rs IEA. tm —_— 
_ wr "on oo 
cz RE wa 


| 


(18) 
view the Guards. And he thinks Sir Thomas Armſtrong began it, and 
Mr. Ferguſon. And he fays further DireQtion was given to take a 
view of the Guards, if the Rifmg bad gone on, (as it never did) and 
then - he mentions the very day that had been appointed for the 
Riſing , viz. the 19th of November ; and that the Meſhge from 
the. Lord Shaftsbury was, be thinks, a matter of a Fortnight before 
that day, or ſomething more ; for he thinks it was concluded Sun- 
day fortnight aſter my Lord Grey met. The mention of my Lord 
Ruffe!'s conſent to this Riſing, cames 1D at the laſt, and after ma- 
ny; queſtions ask'd him, and not till that very particular queſtion 
was. put to him, .and he anſwers in the very fame words as the 
queſtion was ask'd.. The Chief Juſtice ask'd him. in theſe words, 
Did my Lord give any conſent to the Riſing? The Colonel's An» 
ſwer was. Tes my Lord be did. But how did my Lord Ruſſel ſigni 
fie that Content? what words did he uſe that may clearly exprels it? 
For this is the pinching Proof if .it had bcen certain and clear'd by 
remembring the manner of his Conſenting, or how it did appear. 
Why was not this put home to the Witneſs ? This is the Material 

art of his Evidence, without which the reſt had not come home to 
to Priſoner : And why did not the Witneſs deliver this of himſelf, 
and before his giving this home Evidence he had faid, That was all at 
that time that he remember'd : And this was at the fame time with 
that of the Meſlage, and of the Diſcourſe about Viewing the Guards. 
He afterwards doubrs whether he was any more then once there wifh 
that Company, or whether he beard Mr. Ferguſon report things to 
the Lord Shaftshury, which ſhews a wild kind of Memory in a Wit- 
nefs,- and the Colonel is no Fool, nor-Baby ; ſo that-there is but one 
time poſitively ſpoken of by this Witnels. How ſtrangely unter- 
tain is he 1n ; A Matter of the Declaration, to which he was Exami- 
ned 2 Amoſt noted thing, and he cannot tell whether he heard any 
thing of it there, or whether Mr. Ferguſon told him of it. It'is to 
to be ſuſpected too, that what he has deliver'd poſitively at laſt ſo 
late in his Evidence, Yand after ſo much Interrogating of him, was 
but meer hearſay too, and then it would not have been any Evidence, 
He has not it ſeems a good diſtinguilling Head or Memory, as a 
Witneſs ought to have in caſe of Life, and a Life of fo high a value 
as this of that Noble Lord. 


And many other Material Paſſages this Witnefsdelivers under that 
Limitation as ( be thinkes ). 


The Riſing was intended, but never took effeft ; and the View 
was no more then appointed and undertaken ; but the Scizing of 
the Guards, as this Witneſs ſays, .was not to be unleſs the Rifog had 
gone on ; which it never did. He ſpeaks nothing of any View 
made of the Guards, or any Report upon 1t : but he ſwears my 
Lord Ruſſe! conſented to Riſing: That is his ſtabbing Evi- 
dence; but by what words, or bow be ſignified bis conſent, not a 
word, tho' mighty material. 


But 
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But what is this Conſpiracy for a Riſing ? and a Conſpiracy to 
ſeize rhe Guards? (in cale rhe Riſing had goae on :) Whas are» thele 
ro the Ctime.charged. in . the Indztment againſt the Lord Ruſſeck 
for conſpiring the death-of che King? .1. | 19's FT 

3417 gh | <2 1 110" nt 
Here isnot a word of any ſuch matter, : nor of ſeizing/ the Guards 


in order to ir, no not one word. 


- And thard the only material part of 
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the Indiftmenr. (as ſhall ap-i 
Py hd. «4 


pear more plainly hereafter. ):: 43% 


, 
, * 


farther Diſcoxrſe ; for he was often gone out of the: Room. And 
this is the effect of that -ke ſays, | MA; . : 
W, HATE 24 C - 4 Yor 4 
If any thing of this comes acar my Lotd Reſſel, it'is thoſe words , 
firſt giving an: account of who they were that were met; and that 
my Lord. Ruſſel was one of them, he fays the Subſtance of their Dif- 
courſe was\bdiv to ſusprize-the. King's Guards. This may be true, 
if one or)twoof the Company only diſcourſes it; for it' does not nes 
ceflarily affirm that every«ave did ſpeak in thar Diſcourſe. He does 
not mention one word ſpoken by my Lord Raſſel,” northat he aps 
prov'd of, gr conſented to any thing.. .At the worſt, —_— 
that he fays, it can be but Muſpriſion : -He. can fay nothing as to 
Intended Rifing, Now Colonel Romſey's Evidence is altogether of 
that Riſing,: and the Seizing of. the Guards, 'was to liave been if the 
_ arid this was at the fame time that Mr. Shep- 
pard peaks to, and yet Mr. Sheppard being ask'd if there was any 
Diſcourſe of's Riſing, he anſwers, he did not remember any fur- 
ther Diſcourſe, ; | 


Nor does Colonel Romſey certainly remember ing of a 
ration read amongſt charm, whether he heard dons br 
Mr. Fergu/on's Report of it to my Lord which is one of 
the principal things that Mr. S | to, (befides thar of ſei 
Zing. the /Guards.) And as to the Declaration, Mr. Sheppard ſays, 
= _ ſay my Lord Rafſe/ was there when that Declaration was 
read, | 4 | | 


/ 


$o thes = age but inthe Diſcourk: of ſeizing the Guards, | 
and pn prrpA then preſeac, 


$ 
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$o that as-yet the ſumo the Proof by. Colonel Remiſey. is that my: 
bord Rufel conſented tothe Riſing, which is too general, and the 
ſum of the Proot by Mr. Sheppard is that my Lord Ruſſel. Was pre« 
ſent in Company when the Company diſcours'd ot Seizing the Guards, 
bur be knows' nothing ofi the Riſing. - * | 


The third Witneſs ( the Lord _ — are) about a 
fparacy to Tie, but'he peaks molt''( of what Ys. Re- 
= from the Earl of Saftesbury, and from the Duke, o it —_— 
no Evidence againſt my Lord Reſſel, and the Chief Juſtice did the 
Praſoner ehac Right, a5/To dechre as much to the Jury ; and the 
Lord Heward cleares the Duke from any fach horrid Act as the: Ki 
hag the King, the Duke ſaid be would not fuffer it ; and if the Duke 
herknnocent 16 that, ir is'probable char my Lord Ruffſelland the-reſl 
of the Company that met had no diſcourſe about Killing the King; 
riar any Thought that way, which yet is the great and-only Subſtan- 
tie} Charge of this IndiQement, which muſt till be minded and ob- 
ſerved, | v | 
(« My Lord Zfeward does: indeed prove-twaſeveral Conſults, one 62 
Mr: F/awhdes the youngers, the other at my Lord Ruffe#'s about the 
middle of January laſt, and after, and that 'my Lord Rufſet was at 
both, and theſe Conſults were of an InſurreQion, and where to be- 
if it, and of providing Aras, and Money, and of fending into 
to-fettlean iog withthe Lord of Argile ; and be- 
ing asked what my Lord did fay, heanfwers thus, az. Every ove 
(Jays he ) rows wy Lord Ruſlcl i a Perſon of great Judgment, aud 
et: very laviſh in Diſcourſe, ' But did he.conſent ? was a Queſtion 
ak'd by —_ Jefferies, the Lord Howard anſwered, We Jid not 
Put # to the Vots, bur it: went without. Contradiction, and: Zrook 5# 
all there gave their conſent, thar my Lord Ruſſe! joynd-in the 

a Councel of Six, that he approv'd of his being choſen for one, 

that he fait ane word in.theſe-two Conſules, there is notany-Proof 
by /the Lord Aarvard, only'he-ſays, He took it that all there Conſents 
e | Is that enough Oh ſtrange Evidence! i kr 


- I willnot here take Notice, .or. Fxamine how far the Lord Floward 
is a Credible Witneſs in this Caſe, but refer the Reader to the Teſti- 
mony of my Lord of Angleſey, Mr. Howard, and Dr. Burnet : or 
bow. ar any of 'the three Witneſies ara-to be believ'd, having all 
mm their own Teſtimony been Participes Criminis, and it is 
fuppes'd have. thew.. Pardons, or. are promis'd Pardons : Not that 
this is offer'd to diſable them quite from being Witneſſes, but ſurely 
all things conſider'd it much leſſens their it in this Caſe ; nor 
does it make them the more. Credible becauſe no other Witneſſes can 
be had : But then conſider that moſt Excellent Character given of 
the Prifoner by Perſons of Honour, and of the higheſt Eſteem for 
Abilty and Integrity, and ſuch as contradifts and is inconſitent with 

the 
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the Charge of the Indictment, and whatever is of weight it the E> 
vidence Bain him, and eſpecially if you give any. credit ns. the. 
Lord Howard himfelt,, who upon las, Oath does ayrong as. in- 
preſence of God and Man, ory did.not belieye rms 
Duke of Mowrmouth, or my Lord Ruſſel had any 
the King ; whieh is the only effeRual Charge of thus a Y wnreny 
Thele Dhons conſidered, it ſcems very ſtrange to me how 'the Lord 
Ruſſel could be found ouilty of a CS IPITENg = 
Death of the King ;. for 1o is the Verdict. , | 


This anſwers moſt of the Obſervations made by the Aucborwf 
the Antidote c upon my Lord Ruſe!'s Speech, reltraining the he Expeaks 
DE get ns 

—_ O of tus onutting to 
Riſes which as Autor boy airs, 
= erty and that my Lord's Proteſlions /of 
cy, a5 to any Plot upon the King's Life, gr to kill the 
knowing any thing thereof, theie (ſays the ph 
rare. be} his Innocency, as to the Crime cbbiged and 
ved upon him, of conſpiring and conſulting to raiſe ag 
Nor was there any need of my ARID Inn [204es. oneteymahe wy 
tle material. LOT CBH 


How uncertain, how diſagreeing » how nodpnlieable to oaths 
Charge of the Indi@tment thole Proots : are, has beef fully oblery'd 
already ;. and the Author grolly miſtakes in .his ; : whet 
he takes the conſpiring and conſiſting, to raiſe 80; ion, 16 
be the. Crime charged in the. Indictment ; tor (as: ws carr dibg> 
fore) .the Charge of the Indictment is, the ad . imaggin 
ing to kill the King ; and that of a Conſpiracy > raue- ;an iInfurees 
on, or to levy War, is. none of the Crimes:Or 'Tteaſohs enunati 
te Crane ctrged ins indices, hc ground cnly ue 

Crume © m which is only. ups 
on that A of 25 E. 3. (as the; Attorney-General atknowkdges) 
for it is an actual levying of War, : and:not a cordfpiring only to 4r+ 
vy War, of raile an that is the Treaſon: ſpecified 2c 
that Act of 25 E. 3. and therefore-the mention of other things arc 


but by way of aggravation for the more.ample @tuig torth ot. the 
Crime 25 of compaſiing tlie Kiag'sdtath, and that 
the conſpiring to make-an Iofurrection;: canfhot b1un apen 


\\ ; Ou; thigh %o ; 


Nor is the Author more miſiakon in-hi» Oblarvations wpae ets 
matter of Fact, and his univatranted Gotichfions res one 
ed from thence, or IT Ies Ages 

eriſing trom that Fact. 2 #19) 6G 2k 02% 


The Death of the King (ſays ci Autor) or ee 
A 3- 
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E. 3. is not reſtrained to killing of his natural -Perſon, but extcnds 
25 wdll to his civil Death as narural : As to _—— to Depoſe the 
King, to /mpriſon him, or laying any force or reſtraint npon him ; 
thde ( ſays the Author ) High-Treaſon, for compaſling his 
Death, natural or civil. If fo, why then we are at never the more 
certainty for this excellent Law of 25 E. 3. 


I agree, that Confpiring to Depoſe the King, to Impriſon him, 
are Treaſons ; but it is not fo plain that tiey are Treafons within 
this Law of 25 E. 3. upon which this Indictment 1s grounded. It 
is true they are made Treaſon by the late Act of 1 3 ot the now King, 
and have by ſeveral temporary Acts ( ſuch as this of 13 Car. 2, in) 
been made Treaſon : but this proves that they were not judged by 
thoſe Parliaments, that paſs'd thoſe temporary Ads, to be Treafſons 
within the Statute of 25 E. 3. For why then were theſe tempora 
Ads made? What need was there of them ? Sir Edward Cole 
3 1ſt: fol. 9. in the laſt Paragraph but one, of that fol. lays, A Con- 
tpiracy to Levy War, is no Treaſon ; he means within the Act of 
25- E. 3. butit has been made Treaſon ſince Sir Edward Coke's time, 
wiz. by 13 Car. 2. And let it be remembred, that the great end of 
making this excellent Law of 25 E. 3. (as appears by the Preamble) 
was to avoid uncertainty, and variety of Opinions, and to prevent 
the Arbitrarineſs of Judges in the ordinary Courts ; and the AR 
takes care, that doubtful Caſes, ſuch as are not plainly within the 
enumeration of the AR, are to be reſerv'd for the Judgment of the 
King and Parliament. And herein conſiſts the excellency' of this 
aw: Quoad fferi poſſit , quart plurima Legibus ipfis —— : 
Quam paucifſima" Judicis arbitrio Relinquantur. And as the 
Log Lord Bacon in his Advancement of Learning, fol. 447. 
lays, That'is the beſt Law, which gives lealt liberty to the Judge ; 
He the beſt Judge thas takes leaſt liberty to himſelf : Miſera eff ſer- 
| vitus ubi jus off Vagum. And this Law is a declaration of Law, 
and therefore vught not tq be extended to like Caſes in the conſtru- 
Ction of it : Andi is made in the puniſhment of the greateſt Offen- 
ces, and is as Penal as a Law can be ; and therefore ought not to 
be expounded by Equity, that is, to be extended to like Caſes. 


It is true, the Opinion of 'the Judges hath been, That Confpiring 
to e or-Impriſon the King, 1s a com or imagining the 
Death of the King. And rs Man Fern Orerned ahh he 
will Depoſe -or lmpriſon-:the. King ; this; ſays Sir Edward Coke, 
3 Znft. fol. 6. upon the word ( Mort ) isa ſufficient Overt-act, for 
the intent of killing the King : Mind him well, he does not ſay that 
Conſpiring to Depole or torimpriſon the King, is an Overt-aR, to 
prove the Confpiring the King's Death ; whuch is the Opinion the 
Antidoter maintains, and for-which he cites all his Caſes afterwards 
cited. But Sir F. Coke fays, That Conſpiring to Depoſe or Impri- 
ſon the King, being declar'd by Overt-aft , this Overt-aQt is allo a 
tufficient Overvas for the intent of killing the King. 


It is one thing to Conſpire to Depole the King, And 
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And another thing to declare, that Conſpiring by ſome open at - 
they differ as —— thinking does” from acting. Now i in ft: 
Cale of the Lord Ruſſel, the Author of this Antidote, and ſome o- 
thers (as appears by the Printed Tryals) ' would have us believe that 
very Conſpiring to Levy War, is an Overt-a& to prove the com- 
paſſing and imagining the King's Death : For which there is not the 
leaſt ground from Sir Edward Coke. Fitſt they are different Spe. 
cies, as Sir Edward Coke obſerves in his third Inſtitutes, fol. r4. the 
third Paragraph; and therefore- ( fays he ) the one of them cannot 
be an Overt-a&t for another. That 1s, Confpiring to Levy War, 
nay the actual Levying-of War too,-is one Species of Treaſon, can- 
not be an Overt-att for the compaſling the Death of the King, which 
is another Species of Treaſon. But this i$ that the Antidoter S; 
only ſays Sir Edward Coke, the Overt-aft of the one, may be an O- 
vert-act tor another ſort or Species of Treaſon. | 


. And agree it, if the Overt-a&t in the one fort of Treaſon, may 
as fitly, and as properly in its own nature, and as equally be alſo an 
Overt-a& in the other ſort, and had a tendency to the execution of 
that other ſort ; and it alſo does appear by ER 0D i 
tended by the Conſpirators : As for example, A izing of the 
King's Guards ( not a Confpiring to ſeize the King's Guards, and 
ſuch Guards as are not plainly {et forth in the Indictment what they 
are) may in its nature be an Overt-a&t, to make manifeſt the com- 
paſling of the King's death, and is an Act proper enough, and has in 
its nature a tendency towards the execution 'of the Conſpiracy ta 
kill the King ; but then it- muſt be proved to be ſo Sram.qws Fo 
ſigned ; that is, in order to the killing of the King ; but if it ap- 
pear otherwiſe upon the proof (as here it did) that it was not ſoin- 
tended, but deſign'd meerly in order to a Rebellion, and Levyitig 
of War (for which allo it is as apt, . and proper in its nature,. and has 
as great a tendency that way). Then it cannot be applied nor 
made uſe of as an Overt-a&, to prove the compaſſing- the King's 
Death (as in this Caſe, of my Lord Ruſſe/'s it was). For this, (as 
Sir Edward Coke well fays, fol. 14. the latter - of the third Pa- 
ragraph of that fol.) would be to confound the ſeveral Claſſes or 
Species of Treaſon ; and the Confuſion of Species is abominable in 
Nature. | | 
And where Sir Edward Coke ſeems to comply with the Opinion 
and PraQtice of ſome Judges, that the Overt-adt o Depofing may be 
a good Overt-adt of Killing (which with the diſtinftion that I have 
oftered , is juſt enough ) yet he has ſome heſitation ; for'he con- 
cludes that Opinion of his with theſe words, = 6. in his third Inſtit. 
upon the word (Mort) But (fays he)-peruſe adviſedly the Statutes 
of 13 Eliz. cap. 1, And why thole Statutes ? Becauſe by thoſe 
Statutes Conſpiring to, Depoſe the Queen are made Treaſons ; 
which needed not (as has been obſerv'd already) if they were Trea- 
ſon, within that Clauſe of Compaſling the King's Death , _ 
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the Statute of 25 E. 3. The like may be obſerv'd in many other 
ſuch temporary Laws, as that of 25 #7. 8. cap. 22. 26 H.8.c. 13, 
28 H.8.c. 7. 1 E. 6. cap. 12. & 5. & 6. Edw. 6. cap. 11. © 


And it is worthy obſervation, tho' by way of -a ſhort digreſſion, 
that in many, if not in every one of thele temporary Laws of 
Treaſon, there is an expreſs Clauſe and Proviſion till, that conceal- 
ment, or keeping ſecret of any High-Trealon, ſhould be adjudged 
Miſpriſion of Treaſon : As if there were great need of that Cauti- 
on, leaſt the Judges might judge concealing of Treaſon, for High- 
Treaſon. 


Now to ſhew the tendernels that the Judges heretofore ſhewed in 
the expounding of this Statute of 'Treaſons, of 25 F. 3. and how 
cautious they were in extending it beyond the ſtrict {ence and let- 
ter of the Statute : - Read the Caſe in X{ch. 19. Hen. 6. fol. 47, 
Caſe 102, A Man was Indifted in the Xing's-Bench of Petty-Trea- * 
ſon (which is declared too by the ſame 'Statute of 25 F. 3, c. 2.) 
for killing his Miſtrefs, whom he ſerv'd : And becauſe the words of 
this Statute of 45 &. 3. declares it Petty-Trealon where the Servant 
kills the MaſtcF, they were in doubt whether it ought to be extend- 
&d to the Miſtreſs or not : And there the Judges of the Xing's-Bench 
(before whom the Caſe was) ſent to the Judges of the Court of 
Common-Pleas, then ſitting, and to the Serjeants there, to know their 
Opinion of the Caſe : And by Advice of all the Judges of both 
Courts, it was adjudged Petty-Treaſon for the Servant to kill the 
Miſtreſs, not only within the mean.ng, but w:t!i'n the very words 
of that Statute, for Maſter and MiltreF are in eftc& but one and the 
ſame word, they differing only in Gender. 


Sir Edward Coke lays, 3 Inſtit. fol. 20, & 2:. The Judges ſhall 
not judge a fimili, or * equity, by argument, or by intcrence of 
any Treaſon, but new, or like Cafes, were to have been relerred to 
the determination of the next Parliament : 244; terminate ſunt dubi- 
tationes Judiciorum : \ays Bratton. 


Let us in the next-place examine the Authorities in Law, and 
Book-Caſes, cited by this Author of the Antidote, and fee [ow far 
they make good his Opinion, that meeting and conſulting to make 
an Inſtrre&tion againſt the King, or raiſe a Rebellion (which is the 
ſame with Levying War, withinthe words of 25 E. 3.) tho'the Re- 
bellion be not aQually raiſed, is High-Treaſon, within this Law of 
25 E, 3. for ſo he propoſes the Queltion, fol. 5. of his Book, and 
it he does not. confine his Argument to that Statute, he ſays nothing 
to the Lord Ruſſeſs Caſe. 


To prove that Meeting and Conſulting to make an InſurreQion 
againſt the King , or raiſe a Rebellion within the Kingdom (tho' 
the Rebellion is not aQually raiſed) is High Treaſon within the 


Statute 
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Stattye of 25 Edw, 3. cap. z. (which put all together, is the Po 
tion the Antidoter x ef ho ans dot Conſtable, 
mentioned in Calvins Caſe , Sir Edward Cokes 7th Rep. fol. xo. b. 
and thence miers,that whatſoever tended to the Depoſing of Queen 
Mary , was adjudged Treaſon for compaſling her Death. 


And this no man denies, and it agrees with the Judgment of Sir 
Edward Coke , in his Chapter of Treaſon, fol. 6. upon the word 
(Mert) where he fays, He that declareth by Overt Act to Depoſe 
the King , does an Overt At of Compailing and ning the 
Death of the King , and fo fays Sir Mathew Hales Pleas of the 
Crown, fol. 11. towards the latter end. But what is this to the 
point in hand , which meerly concerns a Meeting, and Conſulting 
to-make an inſurrection, or Raiſing a Rebellion , which is the ſame 
thing with Conſpiring to Levy War > Conſpiring to Depoſe the 
King, and Conſpiring to Leavy War are different things. As con- 
ſpiring to Leavy War, is clearly held to be a diſtin& Treaſon from 

wing the death of the King ; and therefore the former of 
theſe (as hath been before obſerved) cannot by Law be an Overr 
Act ot the latter , as appears by the {aid Treatiſe of the Pleas of 
the Crown, fol. 13. towards the latter end. Nor was Confpiring 
to Leavy War without an actual Levying of it, any TYeaſon with- 
in the Statute of 25 Zdw.. 3. upon which Statute onely the In- 
ditment of the Lord Aſſe! is grounded as is acknowledged by the 
Atrurney General ; and therefore to ſupply that defeQ, the Statute 
of 13 Car, 2. does expreſſly make it to be Treaſon , but the Lord 
Ruſſel was not Indicted upon that Statute of 1 3 Car. 2. and for this 
reaſon he ought to have been Acquitted upon this Indictment,groun- 
ded onely upon the Statute of 25 E. 3. 


And if practiſing with a Foreign Prince to make an Invaſion , 
(when no Invaſion tollowed, as the Caſe of Door Story was) Dier 
2.98. be all one with Confpiring to Levy War, when indeed no War 
is raiſed. It is out of all diſpute , that ſuch PraQtiſing and ſuch 
Confpiring cannot be Treaſon within the Statute of 25 E. 3. tho” 
it be Treaſon within the Statute of x3 Car. 2. _s 


In the Caſe of the Lord Cobham, 1 Jacobi, there was more in the 
Caſe then Conſpiring to make an Infurre&ion, (which is all that 
the Author of the Antidote takes notice of ) there was alſo an 
aQtual Rebellion raiſed, as appears by the ſaid little Treatiſe , ſtyled 
The Pleas of the Crown, fol. 13. for the People were there led 
to take the King into their power,as that Book puts the Caſe of the 
Lord Cobham. 


And ſoit is in the Caſe of the Lord Grey , for there they not 
— larry aorting wag dpnmnnger op ſeize the 
King, and get him into their power ; which is. a dire Conſpiri 
agarett his Perſon, which raurally tens 0 the deſtruion of 
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Perſon, and is the ſame with Confſpiring his Death , as hath been 
uſually expounded : but 'tis otherwiſe meerly to Conſpire to make 
an Infurreion, which can be no more than conſpiring to Levy 
War. The Caſe of Sir Henry Yane and Plunket , had many other 
Ingredients to mount them up to Treaſon , which difference them 
from my Lord Ruſſels Caſe. 


As to the point of Miſprifion of Treaſon , with which the Au- 
thor of the Antidote concludes, I have fully declared my opinion 
already , in the former part of this Diſcourſe , and 1 think plainly 
evinced , that though the Noble Lord might be preſent, while 0- 
thers might between themſelves privately debate matters, and con- 
clude upon them, yet it did not clearly ippear by any proofs 
that this Noble Lord ever gave the leaſt conſent to what was ſo con- 
cluded , without which conſent it could not amount to Treaſon, 
but at the moſt be a Miſprifien onely. Nor muſt any Mans Life 
be taken from him , upon preſumptions or probable | 
but by plain, direct, and manifeſt down-right Proofs. But a more 
ſtrong, and. indeed a violent preſumption lay _=_ the other way, 
that this Noble, Prudent, and Pious Lord, could never be guilty of 
ſuch a Crime, as to conſpire the Death of King Charles the Se- 
cond ; it was extreamly againſt his Intereſt ſo to do, for the Life 
of that King, ſo long as it continued , by the bleſſing of God was 
the great ſecurity, bothhe and all good Proteſtants had againſt the 
greater danger that might happen by the change ariſing by the 
Death of that King, of looſing our Religion, and all our Civil and 
Religious Rights , as the experience we have lately had, hath ſad- 
ly taught us. And if any thing were conſulted between this Ex- 
cellent Lord , and thoſe with whom he met, as is more than pro- 
bable , it was how to ſecure themſelves againſt thoſe dangers they 
{aw {o near approaching , if the Life of King Charles the Second 
ſhould fail, there was ſo great a cauſe to fear them, conſidering who 
was like to ſucceed in the Throne. 
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Tr. 26. Car. 2. In the Court of the Kings Bench, 
Rot. 577. 


Sir Samuel Barnardiſton, Bar*. Plainr; | | | 
Sir William Soame, Defendant, 5 In Treſpaſs upon the Caſe, 


then Sheriff of Suffolk, Commanded that he 
| ſhould cauſe an Ele&tion to be made of another 
Knight for the ſaid Shire, in the place of Sir Henry North, 
lately dead ; and that he ſhould certify the EleRion under 
his own Seal, and the Seals of thole that were preſent at 
the EleCtion, into the Chancery. 

Which Writ , 12 Feb. 25 Car- 2. was delivered to the 
Defendant then Sheriff. 

And, 24 Feb. 25 Car. 2. in full County, by the people* 
reſident in that County, the Writ was Read. | 

And altho' the Plamtiff was duely Elefed to be Knight for 
that County, by the greater number of the people then re- 
fidenc in the ſaid County, every one whereof could ſpend 
40s, per annum, within that County. 

And altho' the Defendant then Sheriff of the {aid County 
Premiſſa ſatis ſciens, afterwards the ſame 24 Feb. 25 (ar. 2. 
return'd the ſaid Writ into the Chancery, together with an 
Indenture between him the ſaid Sheriff, and the aforeſaid 
Ele&ors of the Plaintiff, of the aforeſaid EleFion of the Plain» 
tiff, made according as the ſaid Writ requires. 

Yet the Defendant then Sheriff Officii ſui debitum minime pon- 
derans ſed machinans &* malitioſe mtendens ipſum Samuelem in hac 
parte minus rite pregravare, and to deprive the Plaintiff of the 
Truſt and Office of one of the Knights of the Shire to be 
exercis'd in Parliament : And to cauſe the Plaintiff ro expend 
great ſums of Money againſt the duty of his Office. 

Falſlly, Maliciouſly and Deceitfully rerurn'd into the Chancery, 
rogether with the aforeſaid Indenture , another Indenture 
A 2 ans 


HA T whereas the King, 8 Feb. 25. of his Reign, Court. or 
by a Writ out of the Chancery dire&ted ro the Prion. 
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annex'd tothe ſaid Writ, purporting the ſame to be made be- 
Lyween him the ſaid Defendant then Sherift, of the one part, 
and. divers other perſons, containing, T hat the ſaid other 
perlons, as the greater part of the ſaid County, did chuſe 
one Sir Lionel Talmach , Bar*. otherwile Lionel Lord Hun- 
tingtowre, as Knight of the Shire,to come to Parliament. 

Where in truth the ſaid Lionel was not choſen by the greater 

art. 
: By reaſon of which falſe return ot. the ſaid other Inden- 
ture, the Plaintiff could not be admitted into the Lower- 
Houle at the return of the ſaid Writ, and a long time after. 

Till the Plaintiff, upon bu Petition to the Commons, and till 
afrer be had ſpent divers g1eat ſums of Money abourt the proving 
of his Election, and divers pains 'and labours in that behalf ſu- 
ſtain'd, afterwards Sc. 20. Feby. 26 Car. 2. He was admitted, 
and his EleCtion was declar'd to be good. 

To his Damaze of 3oool. 

Not Guilty. 

Pro quer” dam. 800 1, 

Pro quer Sir Samuel Barnardiſton in the Kings Bench, for 
the 800 /. Damages, and for the g8$ 1. Colts. 

The Defendant, Sir William Soame, ſued a Writ of Error be- 
fore the Juſtices of the Common Bench, and the Barons of the 
Exchequer , in the Exchequer Chamber , to Reverſe the aid 
Judgement given by the Judges in the Kings Bench. 

And Two of the Juſtices of the Common Bench, viz. Sir 
Robert Atkyns, and Sir William Ells, upon Argument, were of 
opinion, That the {aid Judgment was good in Law,and were 
for aſhrming that Judgment. 

Bur the other Two Judges of the Common Bench, and the 
Four Barons of the Exchequer, holding the ſaid Judgement 
in the King's Bench Erroneous, were for Reverbng the (aid 
Judgment. 

And the ſaid Judgment ſtill tands Revers'd : Burt needs a 
Redreſs by Error in Parliament. 
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Sir Samuel Barnardiſton, Bar. Plaine. 
Sir William Soame, Defendant, } In an Alon upon fr Ge 


Shall divide the Record into the ſeveral Parts of.it, | 

[.; There is Firſt, The Occa/ion, or as we commonly "TY it, 
the Inducement to the Action ; that is, Sir Henry North, wha 
ſerved in Parliament as Knight of the Shire for Suffolk, died : 
And a New Writ ifſus d to Chuſe another in ms Place, | 


IT. In the next place, The Right that accrued ta the Plaintiff Sir.$4- 
muel Ba;aardiſton, He was duly Ele&ed Knight of the Shire. 


Ii. The jury done him by the Defendant, with the A ravations 
of it, viz. Alcho' the Defendant well knew the Toute Was duly 
Elefted, and tho he did return him, yet contrary to the Duty of his 
Office, as Sheriff, and intending to opprels him, 2nd to deprive him 
of the Right he had, and on purpoſe to put him tg great Expency: $04 
Cha 

$2 He did Falſly, Maliciouſly, and Deceitfully Return acother 
Indenture with the former, importing that another Perſon was choſen 
by the greater part of the County. | 


IV. The Damage ſuſtained by the Plaintiff, afcer the Writ was re» 


turned, 
i. He i not for a long time be admitted to fit to do his Duty, 
and diſcharge his Truſt. 
2. He was put to great Charges to prove his Eleftion. 
3. Hedid ſuſtain great Pains and Labour. 


V. The Right done him ar laſt, and the Satisfaction and Amends: 
made him, 

'» By the Houſe of Commons. His EleQtion was declared good, 
and he was admitted to Sit. 

2. By the Jury. They have found the Wrong done by the De- 
fendant ; and the Damage ſuſtained by the Plaintiff ; and they 
have repaired him with 800 /. Damages. ' 

3- By the Court of Kings Bench. They have given Judgment for 
the Plaintiff. 
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And the Queſtion before us, is, Whether this Judgment be Erro- 
neous 2 I hold the Judgment not tobe Erroneous. Iam for affirming 
of the Judgment. 


1. I conceive the matter ſet forth in the Plaintiffs Declaration, to 
be Actionable. 2. That the Wrong and Injury complain'd of, is fuch 
for which the Law gives him a Remedy. And 3. That he has taken 
his proper Remedy, by brirfging this Action upon the Caſe. 

All this being in'the Afﬀfiemarive, the Proot of it lies upon me. 

My Ground and Foundation 1s this, 


That where one Perſon does Injury to another, and the Perſon to 
whom the Wrong is done, ſuſtains Particular Damage, and Loſs by 
the Injury , there the Law gives a Remedy by Action, to the Party 
Injurd. 


But here 1s an-Injury done. 
And here is a Particular Damage ſuſtain'd. 
Therefore an Action lies. | 


T ſhall firſt Prove the Ground or Foundation, which is the Major 
Propoſition, That where a Wrong or Injury is done , and a Particular 
Damage ſuſtained, there the Law gives a Remedy by Aftion, 


x. From the Nature and Quality of theLaw ; which is to do Right 
to all, andto give Reliet and Redreſs to thoſe that receive Wrongs. 
And ſhould there be any Caſe where a Perſon might receive an Injury 
and Damage, and yet have no Remedy nor Redreſs, the Law would 
be defeQive ; which would be a Reproach to the Law and Go- 
vernment. 

' The Law has appointed ſeveral Courts, and given them ſeveral 
Powers and Juriſdiftions ; ſo thar in the one or other, every perſon 
that has ſuffer'd Injury and Damage , "may make his Complaint, 
and have Right done him. 

Sir Edw. Coke in his Mag. Chart. fol. 40g. in his Expoſ. upon the 
Stat. of W. 2.c. 14. fays, Itis an Ancient Maxim of the Common 
Law, Non recedant querentes a curia Regis fine Remedio. Whoever has 
juſt cauſe to Complain, ſhall have their juſt Remedy. And Curia Regis 
non debet deficere in juſtitia Exhibenda. 

Both theſe Rules and Maxims, which have one and the ſame ſenſe, 
are remembred in that Star. of Mag. Chart. c. 24. 


In Pinchons ca. 9. Kep. fol. 88. b. adjud. That an Action upon the 
Caſe, lies againſt Executors for a Debt due by the Teſtator upon a ſim- 
ple Contract. And inthe Argument of that Caſe it is ſaid, That by 
that Reſolution, Juſtice and Right is advanc'd, and the Creditor paid 
his juſt Debt ; and if the Debt ſhould be diſcharg'd by the Death -” 
rac 
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the Debtor, /t would. ( fay the Judges ) be a. great defett in the Law, 
that there ſhould be a Right, and no Remedy for it ; and the Judges 
urge the Maxim I mentioned but now, Curia Domini Regis deficere non 
debet conquerentibus in Juſtitia exhibenda. 

In Meriel Treſhams ca. 9. Kep. fol. iii. It is urged as an abſurd thing 
in Law, 'That a Man ſhould have Wrong done him, and yet ſhould 
be without Remedy : And the Reporter does obſerve, That the Judges 
in all Ages have endeavoured to put the Rule of W. 2. in execution ; 
Curia Domini Regis non debet deficere conquerentibus in Juſtitia Exhi: 
benda. 

Nay, the Law has fo great a Zeal for redreſſing of Wrongs, that as 
Sacred as the Maxims and Rules of the Law are, yet if there were any 
Rules or Maxims that ſtood in our way to hinder, the Law would 
break through thoſe Rules and Maxims, rather than ſuffer an Injury, 
to be without Remedy. 4 [uf. fol. 7 x. about the Middle. No Wrong or. 
Injury either publick or private can be done, but it ſhall be Reform'd or 
puniſh'd in one Court or other by due Courſe of Law. And in the lower 
end of that folio, 4 Failure of Juſtice is abborr'd in Law. 

Sir Franc. Bacon amongſt the Elementsof the Law, fol. 51. delivers 
this as a Principle, 

Receditur a placitis Juris potius quam injuria & delifta remaneant im- 
punita ; which he himſelf expounds in this Senſe, The Law will di- 
ſpence with ſome Maxims, rather than Wrongs ſhould be unpu- 


niſh'd. 


2. My next Argument to/prove this Poſition, That where an Injury 
is done, and Damage ſuſtain'd, the Law gives Remedy , ſhall be.taken 
from the Nature of an Ation, which is the ordinary Remedy the Law 
gives, for the repairing of a private Wrong, ' . 

Now what the Nature and Definition ot an Action is, we learn from 
the moſt Ancient Authors of the Law, as Bradtox, and Fleta, and the 
Mirror of the Juſtices, as they are Colle&ed by Sir. E. C. 2. Inſt. 
ok. 40+ and they all agree almoſt in the ſame words : 

Attio nihil aliud eſt quam jus proſequend! in judicio, quod alicui debetur 
& quod naſcitur ex maleficio, vel quod provenit ex delitto vel injuria. 

It is nothing elſe but a Means or Remedy for a man to have Right 
done him, that has ſuffered Wrong and Injury. 

It is the Argument commonly uſed, and the Reaſon given to main- 
tain an Action, and in particular an Action upon the Caſe, viz. That 
there is an Injury done, and a damage ſuſtain'd. | 

Sir E. C. 12. Kep. fol. 12.8. Ref. p. tot. cur. If a Sumner return one ſum- 
mon'd or cited into the Spiritzal Court, where in truth he was never 
ſummon'd, and he is pronounc'd Contumax, and thereupon Excom- 
municate : he ſhall have an Action upon the Caſe, againſt the Sumner; 
and the Reaſon given, is, becauſe there is /»juria & Damnum. Tis the 
ſame Caſe that is Reported in Rolles's t. Kep fok 63. by the Name of 
Powle and Godfrey ; which I ſhall have further occaſion to mention be- 
KR 3 fore 
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fore I have done : You have the ſame Caſe Reported by Sir Francis 
Moor, tol. 835. 

This may ſuffice to prove the Major Propoſition, That where Wrong 
and Injury is done to any man, aud particular Damage ſuſtain'd by. it ; 
there the Law eatitles him to an Altion. 

For the Minor Propofition. That in the Caſe before ns, there is a 
Wrong and Injury done to the Plaintiff, and a Particular Damage 
fuſtain'd by him: 7o make this out,l ſhall need to do no more,than barely 
to relate the very Fat, and putit as a Queſtion to any plain man, that 
has but a common capacity, and no Learning, nor acquired Parts; and 
to ſtand to his Judgment in the Caſe. 

And the Cafe is no more. than this ; 

The Plaintiff bad the Honour to be Choſen to that Great Truſt and 
Employment, of a Knight of the Shire, by his Countreymen, to 
ſerve in Parliament ; by which he was juſtly intituled to ſeveral great 
Privileges, and to Wages for the time heſerv'd. And 'tis an Honour and 
Employment we all know is highly eſteem'd,and generally deſired and 
ſought aſter ; and he that deſires it, deſires a good Office. The De- 
fendant having the Office of a Sheriff, and being bound by his Office 
and Oath to do juſtly and truly ; Et premiſſa ſatis ſciens ; that 5, 
well knowing the Plaintiff had the only Right to be Return'd, and that 
no other had the leaſt Colour for it ; and where there was not the 
leaſt doubt or difficulty in the Caſe ; . 

Yet falſly, deceitfully, and maliciouſly, to deprive him of his Truſt 
and Office, on purpoſe to put him to great Charges, 

He Return'd another Perſon with him. 

And after all, the Queſtion is, Whether he has done him any 
Wrong or no? ; , | 

By Occaſion of this, the Plaintiff was hindred from Sitting in the 
Houſe, and was put to Great Expence, and underwent great Trouble 
and Labour. And the Queſtion is, Whether the Plaintiff has been at 
any particular Damage 2? ; 

Shall I have my Action for a halt-penny Treſpaſs, pedibus ambulando 2 
Docs the Law give'me an Action of Afault and Battery, if a man does 
but lift up his hand to ſtrike me 2 Or for a few ill words, that will 
break no Bones 2 And ſhall I recover Damage for theſe petty things, 
and ſhall no Action lye for ſo notorious an Injury as is done in this 
Caſe 2 

But our greateſt Work is to anſwer the many ObjeRions that have 
been made againſt this ARtion ; which yet I will be bold tofay, have 
much more of Wit, than of Weight in them. 

And the Difficulty rather lies in the great Power and Intereſt of 
the Parties to the Action, and of thoſe that concern themſelves in the 
Example and Conſequence of it , upon a Politick Account, than from 
any Uncertainty of the Law: that is, there is a deſign ro model the 
Parliament to the Humour of the Court. 


Sir 
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Sir Edw. Coke,.in his Preface to the loth Rep. fol. 6. in the 
beginning of the fol. affirms, That he never ſaw any Caſe of great 
value proceed quietly without many Exceptions in Arreſt of Judg- 
ment. 


Object. I. This is a matter that concerns the Government, and is of 
a publick nature :, the employmenr ot a Parliament Man, conſiſting in 
Negotiis Regem, ſtatum, & defenfionem Regni & Feclefie Ke IN, : 
And therefore the puniſhment of an .offence commitred, in reference 
to this, ſhould be by a publick Proſecution, and not to be appropria- 
ted to any particular private perſon : Nor the Amends and Satisfa- 
Qion made to any one Man. 


Anſw. It muſt » be agreed, That Publick Injuries, wherein all, or 
very many are concern'd, are proper for a Publick Proſecution; as in 
the name of the King ; or by a Prefentment at a Leet, or Quarter 
Seſſions, &c. But if any particular Man receive a particular damage 
by the publick Offence or Injury, he ſhall have his Action ; and this 
is conſiſtent enough with the Proſecution for the Publick. As the Ca. 
of 2-7 H.8. fel. 26,27. Br. Abr. AA. Sr. Ca. Plac. 6. If a Man make a 
Ditch upon the King's High way, this is a wrong to every Man that 
has a right to paſs that way , and he is preſentable at a Leet' for this 
Offence: But if 7 and my Horſe happen to fall into the Ditch riding 
along the way, and fo receive a particular damage, I may have an 
AQtion upon the Caſe againſt him that made the Ditch: 9. Rep. 113. 
5. Rep. 72,73. 1t is the ordinary Caſe, 4. makes an Aſſault and - hve 
upon B. this is but. one ſingle at, but it has a double aſpe@ ; 'tis a 
* breach of the King's Peace, and for that A. is IndiQtable, and may be 
Fined to the King, and Impriſoned. 7 is a particular wrong to B. for 
which B. may have an Action of Aſſault and Battery, and recover 
Damages ; and both of them conſiſtent. 


So in our Caſe; this falſe and malicious Double Return, it was an 
injury to the King and Kingdom, and to the Houſe of Commons, in 
that while the Eletion by this means was under diſpute, they wanted 
the Plaintiff's Service and Aſſiſtance. It was a wrong to the County of 
Suffolk, for the Knight of a Shire has Plenam poteſtatem pro ſe & com- 
munitate comitatus ad faciendum & conſentiendum, But it was more 
particularly an injury to the Plaintiff, ? 

In that he was for ſome time depriv'd of the Honour done him by 
his Countrey, who by their Eleting of him , ſettle that CharaQer 
upon him, That he was Magts idoneus & diſcretus ; for the Writ com-. 
mands ſuch to be choſen. | 

He was hindred from diſcharging his Truſt committed'to him by 
his own Countrey; hindred from doing Service to the King and King- 
dom : Hindred of his Wages. 
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The Stat. of 27 H.8. c. 26. which unites Exg/avd to ales, FnaQs 
That for every Shire in Wales there ſhall be cholen one Knight to ſerve 
in Parliament, and one Burgeſs for every Burrough ; and that the 
Knights and Burgeſſes ſhall have like Dignity , Pre-eminence, and 
Privilege , and ſhall be allowed ſuch Fees as other Knights and Bur. 
geſſes of the Parliament have, and areallowed: By which it appears, 
there are Dignities, Pre-eminencaes, Privileges, and Fees, Lelonging to 
ſuch as ſerve in Parliament ; of all which, the Plaintiff for a time 
was hindred by this Falſe Return. 


And in that it does concern the Government, it argues the greater In- 
jury done to the Plaintiff ; for every Member of Parliament for the 
time he ſerves there, is inſtrumental in carrying on the Government : 
which is an high Honour to him. 7u regere imperio populos He tibi 
erunt artes. *[is a Noble Employment. 


And fince it does ſo nearly concern the Government, We that are 
Judges ſhould be the more careful to diſcourage all Abuſes committed 
by Sheriffs in Ele&tions ; it is of vaſt concernment to the Kingdom, 
that EleQtions ſhould be fair , and Returns duely made without par- 
tiality and indire&t means uſed : And we, by our Judgments, ſhould 
encourage all Remedies againſt ſuch Abules and Practiles. 


Beſides all this, the Plaintiff has been put to great Expences, and 
- undergone great Labour and Trouble, which is a private and parti- 
cular Damage , and therefore entitles him to his particular 
Action. 

A Juſtice of Peace may have an Action of Slander in relation to 
his Office, yet that was not an Office at Common Law neither ; and 


yet it concerns the Government. 


The Stat. of 7 F7.4. Cap. 1. Recites, That the Commons madea prie- 


yous complaint to the King, of the undue Eletions of the Knights of 
the Counties ; which ( fays the Preamble  ) be ſometimes made by af- 
fettion of the Sheriffs, to the great ſlander of the Counties, and hinder- 
ance of the buſineſs of the Commonalry of the ſaid Counties. 


By which it appears, how great the Miſchief was in thoſe days, and 
whence it came principally, v/z, from the partiality of the Sheriffs : 
And that Szatute, to prevent the Abuſes, does appoint the Return 
of Indentures under the Seal of the Sheriff, and the Seals of the 
Electors: But the Defendant in our Caſe has praQtis'd an abuſe even is 
the wery Remedy, by returning ſeveral Indentures, and fo evading the 
good proviſion made by that Statute. 


The Stat. of 11 H. 4. c. 1. Obſerves, That no pain is ſet in ſpe- 
cial by that Stat. of 7 H. 4. upon Sherifls, it they make Returns 
contrary 


+ 
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contrary to that Statute, and gives power to Juggs Aſlize to pu- 
niſh them, and to inflict the Peoalty of x00 4. vpan the Sheriff; 
and the Knights unduely return'd, are to lofe their Wages: And gall 
this depends upon the Enquiry made by the Judges of Afſſize. At 
this rime ſurely this matter of Eleions, and the Examining and De- 
termining of the Right, was not held ſo ſacred and fo incommunica- 
ble a thing as ſome would have jt now ; for by this Statwee 'ris referr'd 
to the Judges of Aſſize. 


But the Principal Statute in this matter, is that of 23 7.6. c. 15. 
which Sers out the great abuſes by Sheriffs committed in Ele@ions ; 
it recites, That of late divers Sheriffs for their frmgular avail and lucre, 
have not made due EleQtions of the Knights. One would think by 
thoſe words ( for their Lucre ) that there was Money ſtirring upon 
thefe occaſions, even in thoſe times, and that ſame men => pm 20 
be choſen Parliament- men; Or elſe, how could a Sheriff make 
profit to himſelf by an Eleftion 2 And to be @ Parliament-man, it 
ſeems, was a very deſirable thing in thoſe days. | 


And foraſmuch ( ſays that Statute ) as @ ſufocient Pain, aud con- 
venient Remedy, for the party in ſuch Caſe grieved, is nat ordained 
in the ſaid Statutes againſt the Sheriffs : It theretore provides a better 
Remedy. 


But let us to our purpoſe, Obſerve by the way, That it mentions 
the Party Grieved ; fo that there is a Party grieved : .It s not meerly 
a publick Offence, bur an injury to ſome particular perſon, and 
to ſome one perſon ; for it ſays, the Party grieved, hut it does not 
mention who that Party grieved is : So that it may be bs: ne 
that thoſe words ( the Party grieved ) refers to every Elector, as 
well as the Knight EleCted. 


But the Enatting Clauſe expounds the words, .and declares w 
the Makers of that Law meant ; for it makes the firſt. offer of t 
Forfeiture to every perſon choſen Knight, and not duely Rerurn'd : fo 
then 'tis plain, that Anight Eleed, and not Returgd, is the Party 
grieved. If he have a particular Wrong done him, then it follows 
he ought to have a particular Remedy and Satisia@ian ; And he w 
a party grieved before theſe Statutes made, and this Penalty and 
Remedy given ; for theſe Statutes do not firſt make him 8 
grieved, but mention him as being { before. /f he mere /o tefore, 
urely the Law gave him ſome Remedy , or gl{& there was 8 
Gravamen without Remedium ; which would have been a detect jo the 


ſame. 


3 


Objefion 2. Is that which I think is moſt relied upon, and that 


has moſt weight laid upon it , viz. That this Attion concerns au 
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Eleftion of a Knight to the Parliament, and therefore belongs to the ju- 
riſdiftion of the Parliament, and ought to be determined there, and no! 
by any Court inferior to it. 


Anſw. To this it has been truely Anſwered, That tho in this Caſe 
' we have often occaſion to ſpeak of the Parliament, and to mention 
an Ele@ion to Parliament, yet the Right of EleQion is not call'd in 
queſtion, nor was it to be tried in this Action, but was determin'd 
by the Houſe of Commons ; and this Action 1s purſuant to that de- 
ciſion of the Right of Elefion by the Parliament, and grounds it 
ſelf upon it. 


[ ſhall however, take this occaſion in the firſt place to hew in what 
Matters that concern the Parliament, the Judges of We/tmin/ter-ha/! 
have in all times, and muſt meddle, and take cognifance of them. 
And in the next place, what they have declind and left to the Par- 


liament. 


rt. They have Debated and Reſolv'd what #5 a good Seſſion of Par- 
liament, and what is not, and what makes a Seſſion, as in Tr. 12. Jac. in 
B. R. Rolles, Rep. 29. There were ſeveral Ats of Parliament that had 
paſt at a former Parliament, which were continued only to the firſt 
Seſſion of the next Parliament, and in that Caſe they held thoſe As 
then ſtill in force ; for tho the Parliament had met, yet no A paſſing, 
they therefore adjudg'd it was no Seſſion, and there was a neceſſiry 
that the Judges ſhould determine this : For tho the King ard Parha- 
ment makes Acts, yet the Courts in Weſtminſter put thoſe Acts in Ex- 
ecution ; and therefore muſt firſt ſatisfy themſelves. 


2. Whether they are in force or not fo, in the Princes Caſe 8 Rep. 
Whether the Charter made by King E. 3. to the Prince, were an Af of 
Parliament or not , is here Argued and Reſolvd, So 4 #. 7. 18. 
6 and 7 H.7.14, 15. 


. In Roleys Abr. x/t. Part. fol. gz. Caf. 19. under the Title of 
Afion upon the Caſe, there is cited 17 E. 3. in B. F. Rot. 69, where 
an Action is brought by John Bokeland Knight of Wiltſhire, againſt 
the Sheriff of that County, for not levying 107. 4 s. pro Expenſis 
ſuis in attendencia ſua in Parliamento. Now in order to the Recovery 
in this Action, many things relating to the Parliament, as when the 
Parliament began» How long his Attendance was? And divers 
other Queſtions relating to the Parliament, muſt of neceſliry be in- 
cident. 


0. Eliz, 


— A+ 


(41 ) 
Io Eliz. Dier. fol. 275. The very lower end of that fol. there is a» 
Action brought againſt the Keeper, for letting a Burgeſrof Parliament to go at 
large by Wit de Privilegio Parliamenti, Who was in Execution. 
The Lord Djer fays nothing there what became of it. But Sir Fraxcis 
Moor, in his Rep. fol. 57. at the lower end of that fol, Reports, that 
it was held by Dier, that if one condemn'd in Debt or Treſpals, 
be choſen to the Parliament, and after taken in Execution , that he 
ihall not have his Priviledge of Parliament. And, as hefays, it was 
ſo held by the Sages of the Law in the Caſe of Ferrers, and that tho' 
his Privitedge was indeed allow'd, yet (as they held) it was minus juſte, 
which Caſe of Ferrers was the ſame here mentioned before to be in 
rg 'N 275. as appears by Mr. Crompton in his JuriſdiQtion of Courts, 
ol. 8. 6. 
4 So that ſome things relating to the Parliament, the Courts of 
Weſtminſter-Hall muſt determine, and the Judges cannot avoid it, if 
they will do Juſtice. 

2. But ſome things there are concerning the Parliament, which the 
Courts of We/tminſ/ter-ZTall may determine if they think fit, or they 
may at the Diſcretion of the Judges, ſuſpend their further Proceeding, 
and refer them till the Parliament meets to determine them. 

33 4.6. fol. 17,718. It is there Debated by the Judges, whether it 
were a perfect and /egal Af that paſt in Parliament, againſt Sir Fohy 
Pilkington for a Rape committed by him, and, it depended upon the 
courſe of the two Houſes, in their Tranſmitting of Bills from one to 
another, and of Indorſing the Bills ; and they ſent for the Clerk ' of 
the Parliament, and conſulted with him about it, and there: -For- 
reſcue Chief Juſtice, held the A in queſtion to bea good AR of Par- 
liament, but, ſays he, peradventure the Matter, or Queſtion, ſhall 
wait, till the next Parliament meet, and then we may be certified 
by them of the certainty of the Matter. By this it appears, that the 
Fudges did not diſown the Furiſdiftion of that Cauſe that was ſo nearly 
depending upon the uſage of Parliament, but that it belong'd to them 
and not to the Parliament, yet it was convenient to be adviſed by 
the Parliament, and to wait till then. 

And Sir Edward Coke, in his 2. Iſt. 408. tells us that Matters of 
Difficulty were uſually adjourn'd to Parliament. 

3. Some things there are that concern the Parliament, wherein the 
Courts of WVeſtminſter-Hall muſt not intermeddle, but the Juriſdidti- 
on belongs to the Parliament only. 

By the Statute of 4 #7. 8. c. 8. tho'all in that At, that concerns one 
Richard Strode 15a private A, yet there is one Clauſe is a general 
AR, and is declaratory of the Antient Law and Cuſtom of Parlia- 
ment, Vz. 

It is Enacted, that all Suits, Accuſements, Condemnations, Exe- 
cutions, Fines, Amerciaments, Puniſhments, « jODS, rges 
and Impoſitions, at any time from thence-forth ts be put or. had 
upon any Member, for any Bill, Speaking, Reaſoning, or Declari of 
any Matter concerning the Parliament, - be Communed or 7, reared of, 

be 


LAY 
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be utterly void and of none Effet. This concerns none but Members of 
Parliament, and it provides for Freedome of Debates, iz matters 
that are proper to be treated of in Parliament. 

The Lords for themſelves only, and for their own Houſe, made 
claim of this Priviledge and Juriſdiftion, 11 R. 2. num. 7. Sir Robert 
Cotton's Abr. fol. 32:1. but it is limitted only to Matters mov'd in Parlia- 
ment, and the King allow'd it in full Parliament. 

And Sir Edward C. in his 14. Inſt. fol. 15. ſays that, pari ratione, 


* crole, 5 Car. the like belongs to the Houſe of Commons * : And this 1s the Reaſon, 
_ _ John ſays Sir E. C. that Judges ought not to give any Opinion of a Matter 
an" of Parliament, becauſe it is not to be decided by the common Laws 


Hollis plead 


the like Plea uſed in other Courts, but ſecundum legem & confuetudinem Parliamenti. 


to the Juril- 


dition of rhe 


$0 likewiſe in Caſe of the priviledge of a Member of Parliament, againſt 


King's Bench, Suits and Executions, fitting the Farliament,the Judges have refusd to 


give their Opinion,tho' demanded by the Lords. As they did in the Caſe 
of Thorp Speaker of the Fouſe of Commons, who was taken in Execution 
between two Seflions of Parliament, of which rhe Commons made 
complaint to the Lords, and the Lords ask'd the Advice of the 
Judges, whether the Speaker ought to be deliver'd by Priviledge of 
Parhament, the Judges anſwer'd, that they ought not to determine the 
Priviledge of the High Court of Parliament : the Cale is 3x HT. 6. fol. — 
Rolles Abr. 2.4. part 94. Caſe 1. See 39 H. 6. Sir Robert Cotton's A- 
bridgment, num. 6. 

Concerning departure from Parliament, (Sitting the Parliament) 
and not attending according to their Duty. The Caſe ſeems doubtful, 
whether any other Court than the Parliament can determine of that 
Offence, it ſeeming to be of a middle Nature. For tho” it be an 
Offence committed by a Member, and that in Parliament-time, which 
argues for their Priviledge, and againſt the Juriſdiftion of any infe- 
riour Court, eſpecially while the Parliament Sits, who undoubtedly 
may take cognizance of it, and puniſhit: Yet on the other ſide, 
when the Parliament has not taken cognizance of it, and the Parlia- 
ment is riſen, why ſhould not that Offence, at the King's Suit, be 
puniſh'd in the Star-Chamber, while that was a Court, and now in 
the King's Bench 2 And why ſhould Priviledge prote& againſt Non- 


- attendance, when the true ground of Priviledge is by Reaſon of 


Atteridance. And Mr. Plowd. who was a very Learned | awyer, fub- 
mits to the Juriſdiction, but Traverſes his Departure, as the Caſe of the 
Biſhop of Wincheſter, 3 E. 3. remembred by Sir Edward Coke, in his 
24 Inſt. in his Chapter of Parliament, (as far as he Reports it) ſeems 
rather to be an Authority againſt the Jurifdition of any other Court 
beſides the Parliament it ſelf, in ſuch Caſe of Proceeding againſt a 
Member to puniſh him for Non-Attendance. For the Biſhop being 
impleaded by Original Writ at the King's Suit, (which I ſuppole 
was in the King's Bench) guia receſſit a Parliamento fine licentia 
Regis. 

The Biſhop pleaded, guod ipſe eft unus de paribus & dicit, quod 
fi quis eorum deliquerit in Dominum Regem in aliquo Parliamento, in Far- 
liamento 
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liamento debet corrigi & emendari, & non alibi in minori Curid, And 
ſo Sir Z, C. ſeems to leave the Victory on the Biſhop's ſide, and that 
his Plea ſucceeded. But Sir Francis Moor, 779, 780. Reports the Cafe 
of the Lord Sturton, and the Lord Mordawt, how they were 
deeply Fined in the Star-Chamber, 4 Fac. for abſenting from Parli- 
ament, at the Complaint of the Attorney General, ore tenus. And 
there were then preſent in the Star-Chamber, the Lord Char- 
cellor, Chief Juſtice Popham, Fleming and Walmſley. And for Pre- 
fidents to juſtife the Proceeding againſt them'in that Court, they 
cite the Caſe of the Barl- of Cornwal, 4 H. 3. And the Biſhop of Win- 
cheſter's Cafe, (which I mention'd but now) 3 B.3. how that for 
—_ from Parliament, without Licenſe, their Lands were 

But the Objetion in our Caſe is, concerning a matter of Eleftion of 
a Knight of a Shire to ſerve in Parliament: that no'other Court but 
the Parliament muſt meddle in it, as the ObjeQtors would have it. 

Anſwer. It is not impertinent therefore, to enquire briefly of the 
true Juriſdiction in this Matter. 

Sir Robert Cotton affirms, that Writs of Summons for Knights of 
the Shire, to ſerve in Parhament, began 49 #. 3. and that the ad» 
mittance of Commoners into the Parhament, was purpoſely to leſſen 
and curb the power ot the Lords, after rhe daring Earl bf Zeicefter 
was ſlain in the Battle of Eveſham, (which was that very*year) and 
the Barons were totally routed by Prince Edward, abeewerd _ 
F. 1.) and King #. 3. was reſcued out of their Hands.” And to 
that Opinibn, it is obſervd, that the firſt Writ to the Sheriffs, to Sum- 
mon two Knights out of every Shire, that is to be found upon Re- 
cord, is that of the Cloſe Roll 49 ZZ. 3. (the very ſame year) dorſo 
 xoand xx, Thus Mr. Pryn affirms in his Preface to the Abridgment 
of the Records of the Tower, fol. 11. 'in the beginning of that fol. 
and fo/. x3. 6. in'the middle of thar fol. | 

But we muſt not be Govern'd by Hiſtorians in Matters of Law, and 
therefore notwithitanding this obſervation of Sir Robert Cotto's and 
Mr, Pryn's, we muſt preſume that the Houſe of Commons and 
Ele&tions of Knights of the Shire, are as Antient as 'the Commioti 
Law, and have been time immemorial, becauſe we finde no Written 
Law that does firſt begin any ſuch inſtitution. | 
. But tocome cloſer to-the QbjeQion: and to enquire, who are the 
proper Judges-of the Right of Ele&tions. 

Mr. Pryn ie: the ſame Preface, - fol. 14. 6. in the ' middle- of 
it, (as I my ſelf have folio'd 'it, for the print has no folio's to the 
Pref: | wn 


The King and-Lords (fays he) were antvently fole Ji of the 
Legality of Elections of Members of the' Houſe of Commons till the 
time of King Zenry 7. (©1439 * 

And in 'Sit Robert Cotton's Abridgment,' fol. 392:/in the year 
1 H. 4. num.80. at the Prayer of the Commons, the King declares; 
that the Gymmons were only Pexitioners, and that «ll Judgradnts 
| appertain 


( 44 ) 


appertain to the King and Lords, unleſs it were in Statutes, Grants, 
Subſidies, or fuch like, the which Order the King would from that 
time to be obſerv'd. 

But we know that the Flonſe of Commons is now polleſs'd of the Ju- 
riſdiction of determining all Queſtions concerning the Ele- 
ion of their own Members, ſo far at leaſt as is in order to 
their being admitted or excluded from fitting there. But how far 
their Judgment is concluding to all others to other purpoſes, I have 
now nojuſt Occaſion to examine, for as has been obſerv'd, the Plaintiff 
in this caſe grounds his Aftion upon his —_— Right of EleQtion, and 
mentions the determination of the Houſe on his ſide, and not only 
alledges that he was duely Ele&ed, but fo return'd by the Defendant 
himſelf, and that tho' he were for ſome time hindred from fitting by 
occaſion of the falſe Return, made by the Defendant on purpoſe, 
and the Eleftion was under queſtion” by it, yet he prov it clearly 
to the Houſe, and was admitted, and his Eleftion declar'd good, and 
taking it for granted that he was duly EleCted, he Sves in the King's 
Bench, by this Action to recover Damages for the Injury done him 
by the Defendant, for which the Houſe of Commons could not have 
help'd him. For to that purpoſe they have no Juriſdiftion, for they 
cannot examine a Witneſs upon Oath, nor can they a& the part 
of a Jury to give Damages, nor have they any power to award a 
'Tryal, or to cauſe the Sheriff tro impannel a Jury. 

Ohjef. 3. This is an Attion of a new Invention, and prime impreſſio- 
nis, and never any ſuch was brought before, ſave that of New againſt 
Stroud ; which never had any determination. 

Anſw. *Tis true, 'tis new, in the particular circumſtances, but not 
in the main, nor in the ſubſtance ; '7is new in that 'tis brought by one 
Eleted Knight of a Shire againſt the Sheriff for a falſe and malicious 
return of another Indenture, whereby the Plaintiff was put to great 
Expence and Trouble, but 'tis not new in the general natare of the Attion. 
For nothing is more frequent than Aftions upon the Cafe where an 
Injury is done and damage fuſtaiffd, nay tis very frequent for Adti- 
ons upon the Caſe to be brought againſt Sheriffs for meer falſe 
Returns, and that where there is no Malice,” nor any of thoſe great 
aggravations that appear in this Caſe, 

For this I refer you to the Caſe in Rolls's Abr. x. part. fol. yg. Getin, 
Palmer and Marſhal in the King's Bench, where the Bailiff of a Fran- 
chiſe was newly remov'd, but tho' he were remov'd, took upon him 
to anſwer,but made a falſe anſwer to the Sheriff 's Warrant,to execute a 
Fieri Fac. againſt an Adminiſtrator, and the Sheriff made that return 
to the Court, and thereupon an Afton upon the Caſe brought againſt 
the Sheriff, and adjudg'd - it lies, and that the Sheriff at his Peril 
muſt take notice who is the rightful Bailiff of the Franchiſe, and accept 
of no Anſwer to his Warrant from any other. 

19 H.6. 2y. An Action upon the Caſe againſt a Deputy Sheriff, 
for imbezeling a Writ. 

19 H.6. 38. by Paſton. If a Sheriff ' upon a' venire. fac return a 
Jury 


483 
. Fary that is inſufficient to pay iſſues, the next Sheriff to whom the 
Iſſhes are eſtreated to be levied, muſt charge himſelf with the Ties, 
-and muſt not return a Njh:l, but ſhall have an Action upon the Caſe, 
againſt his Predeceſlor, for his falſe return: yet here is no malice, *but 
at the moſt a negle, or a miſtake only. qt = 


T XY 


39 E. 3. 7. Brook. Aion upon the Caſe 67. 


An Action upon the Caſe againſt a Sherift, for not ſummoning aud 
warning a man 1n due time upon a Writ of Przmunire or 'Attache- 
ment, whereby he ſuſtain'd Damage, . as Judgment given againſt 
him, or the like. This is but a hare weglett or omiſſion, and ſeems to be 
the leaſt or loweſt ſort of injuries, and yet being accompanied with 
a particular Damage to the party, tho without any malice on the 
Sheriff's part, the Action will lye, $5Y 


3 £.4- 20. Brook. Aftion upon the Caſe pl. 91. by Danby and 
Pigot, for a falſe return only. 


If a N;hil be return'd againſt me who have Land, F. N.B. g 3- 31 Z3; 
Fitz. Abr. Proces 55. | o | 


So for not returning a Writ of ſecond Deliverance, ;, which is a meer 
_ and non-feſance,. tho' there be no, Malice, 21 E.:3. 43. Br. 
.ſ. ca. pl. 48. 5 Rep. 32.6.91. 7. Rep... : | 


So againſt a Biſhop if he falſly return; .-that a» Executor. bas not re- 
fs d the Executorſhip, when re-vera he has refus dit, 2d Leov. 22.43 


So againſt an Eſcheator. 9 #7. 6. 60. 21 E. 4. 23. 27. 


Much more fhall the Action upon the Caſe lye againſt the Sheriff 
as the circumſtances of this Caſe are, where the return is riot only falſe, 
but he knew it to be falfe, and he did it maliciouſly with a purpoſe 
to hinder the Plaintiff from Sitting, and t6 put him'to Expenſe, and 
where the Plaintiff has had fo great a Damage. And the Sheriff by 
bis Oath -is oblig'd to do rizþ# as well to poor as to rich,' in all that 
belongeth to his Office. 2. To do no wrong to any man for Favour 
nor Hate. 3. Todiſturb no Man's Right. + Truly to return, and. 
truly toſerve all the King's Writs, as far forth as ſhall be within his 
cunning. And the Jury by their Verdi in this Caſe, have found the 
Defendant to fail in every one of theſe. Clauſes of his Oath. And 
tho' the Circumſtances that do diverſify all Cafes are new in this caſe, 
yet 'tis very frequent in Actions upon the Caſe, to have new Caſes 
and new Circumſtances, and there is nothing more frequetit than this 
Variety and Novelty. ._ +4 od nine 


- Sir Francis Bacon in his Book of Advancement of Learning, Speaks 
ing of Caſes omitted in Law, fol. 38. ſays, that the narrow map of 
| | N pe Man 
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Man's Wiſdome, cannot comprehend all Caſes which time hath found 
out, and therefore Caſes omitted and wew do often preſent themſelves, 
but every new Cafe does not require a new Law, for then the Legiſla- 
tive Power muſt be continually exercis'd, but though it diflers trom 
former Caſes in circumſtances, yet it may fall under a general Rule, or 
be proceeded upon by parity of Reaſon, «b; eſt eadem ratio ibi idem 
eſt jus. 

_ the Statute of W. 21. cap. 2 4. Has made ample Proviſion for 
all ſuch new Caſes that fall under a general Rule, but have no form'd 
Writ, or Writ of courſe that fits it in all the particulars and circum» 
ſtances. Fr confimili caſu femili remedio indigente, fiat breve, ſays that 
Statute. 


In the 8b Rep. fol. 48. Jebu Webb's Caſe, there you have the diſtin» 
Qion of Writs, ſome are brevia formata ſen de curſu, and from thence 
have the Curſitors their name, becauſe they have the drawing of 
thoſe Writs. 


Some are Brevia Magiſtralia que nec ſunt de curſu nec formata, i. e, de 
alrqua certa forma ſed fepiis variant ſecundum varietatem caſuum fatte- 
rum & querelarwm, (as are Actions upon the caſe) &c. which have 
not any certain Form, butare upon occaſion drawn by the Maſters of 
the Chancery, and from thence are calld Magiſtraliaall this is by Ver- 
we of the Words of the Statute of W. z.c. 24. Concordant Clerici zn 
Cancellaria de brevi faciendo. 2. Inft. 405, 406, 407- 


And many new Cafes may be put, that have no parallel cafes to be 
found in our Books, if all the particulars and circumſtances be regarded, 
as the Caſe 8 Car. Croke 2,91. in the King's Bench, where an Adtion 
upon the caſe is brought againſt ax —_— for what he did in his 
Office, viz. for falſely and maliciouſly preſenting ane, and thar in 
the Spiritual Court, for incontinency. This was againſt an Officer for 
what he did.in his Office, and to which his Oath oblig'd him, and 
this was for a thing done in the Spiritual Court, wiz. To Confiſtory 
Court at Exeter, and for a matter meerly of Ecclef. caunſance, viz, Ins 
continency, wherein the common Law had nothing 'to. do, avd this 
caſe had no _ nor preſident before it, and yet being a» injury. and 

amage to the party preſented, aud done falſely and maliciouſly, and with» 
out colour, and for which _the ; party ipjur'd, could have no recom» 
* pence in any other Court, hut at common Law it was ediudg d-the 
Adtion lay. is Caſe tho! it had no parallel before it i all the cits 
cumſtances, yet 1n many reſpects it is a parallel to the cafe before us 
There is the ike Action againſt Conſtables for making a: falle preſents 
ment, Croke Car. 467. and the Caſe I cited before againſt a Sumner; 
Iz, Rep. 128. Thi: 


And for that objeftion and obſervation concerning the Novelty 
of this Actian, this more may - be ſaid in anſwer to it, that till. of 


late years Sheriffs have given no occaſion for the like Action as this, 
for 


"C0 


for double Returns, upon EleRtions to Parliament, have "hot been jn 
antient times. TON 


Mr. Pryn in his Brevia Parliament aria Redpuiua, fol. x37. mrs that 
there 4 nt not above twoor three caſes of Eledtions queſtions tom 
49 #. 3. till 22 B. 4 For ought appears by the Returns, of Parliament 
Rolls, avd not ſo much as one double Retwrn or Indenture, ' m 


And the common-Law does comply with and conform to the gene- 
ral Opinion and Genins of the Kingdoame, and values what 
generally eſteem and value, and diſeſteems what they value not, 


Heretofore an Eleftion ta ſervein Parliament, was not a thing 6 
defireable and fo much ſonght after as now a days it is, and it is. nat 
the deſire or ſeeking after it, that is to be diſlik'd and confemn'd; for 
he that deſireth the Office of a Biſhop (ſays the Apoſtle) deſires a 
Office, but it is the undye' means uſed, or the il! ends for which it 
is defir'd, that makes the feeking bad. - | rg en 


Mr. Pryw at Supra, fol. 165. amo x E. 3. ® Writ iſſued tg cleft txib 
Knights: for the County of Nerthinberlmnd, and the” Sheriff 
_ 


turnid this anfwer, communitas comit. Northinnbrize} fit Feſfenadet ondet * 
ip per mimicos Scotia adeo ſunt deſtratti quid prota & ſaore , 
penſa daobus militibus" proficiſſuris ail confillum apud "Lincoly. rents 
dam. 'F; SgL 3 PonnaoIIigG 17703 4 
In his his fourth part of hitRegiſterofParflamentary Wk, is rheiith 
on of a Patent of Exemption granted 42 EF. r. tothe of Yorriton 
in Deves/bize, which Patent 'recites in its (preamble; that che' Mer 
of that Town aevey uſed 16 fend Burgefſes to Parliament, till-the Sheriff 
21 E 1. fronmonites fuiſſe malitioſe retarnavit, 91100 T1, 
So that a malicious Retuvyn to Parliament; "is nio- thew t 
been formerly done, andus the PlaincifF'in this ARtiba" fiis well” 
the Sheriff tor returning. another with him.- ' $6/Pimike no J54B: 
but 2s the cafe then flood with the' general -Humont ami Opinion 
the People, thoſe of Zorricm: might have Had heir y #paihft 
the then Sheriff, for returning them Summon'd. 3kmsd 


And the Law is ſtill the fame, ar ry nn 6p ps | 
upan that which the peajie generally-eftcer-and _ 21 21) © 
SIE ueſ_z1 3f 3 1 43l gt 2on Tie we tf ov bag 
And ſeveral caſes have keep put to prove, that-gew-Starates:bave 
given occaſion to new Actions upon the caſe, which Actions could 
nat haye been. Sued atthe Common, Lawz-2nd: pet: thei i new Laws 
and Statutes, - 40 - not give thoſe new: Actions, i-bwsenly; 1 hockfis 
on'd _\ Co i 7 A Ap. bu. v4.1 als bns 
Barwes. ver}. Carey #2 Jac {ng 's. Bench, Rolls wap 1k Vos 4 
a6-Aghencupen the. again the 


;Pfaiareff there opus fi fbeceaſe; 
Sheriff of Briſto/, for ſuffering F. $. to eſcape out of his _— | p 
| 8. 


| 


"3 Y'} 


- -4 ® 
-4 : 
: 
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F4 $. being committed by the Commiſſioners of Bankrupts, for refu- 
ing to anſwer Znterr. the Plaintiff being one of the Creditors, and 
7.8. a Bankrupt, and after many Exceptions taken to the Declara- 
tion, the Court gave Judgment tor the Plaintiff. And yet there was no 
ſuch thing as Commiſion of Bankrupt at the common Law, but the 
common Law takes occaſion by the Statutes of Bankrupt, to give 
ſuch an Action upon the Caſe, which before thoſe Statutes could not 
have been Sued. 


In like manner the common Law takes occaſion by thoſe Statutes 
that give the Action of waſte againſt Tenant for life, or years, againſt 
whom it lay not by common Law, to give an Action upon the caſe 
againſt ſuch Tenants, if they willnot permit their Leſfors ro_enter 
upon the thing demiz'd, to view whether waſfe be done or not. 
Croke 2d part 478. 


Objeft. 4. That there is not one caſe in Law parallel to this caſe for 
a Sheriff to be ſued for returning the whole Truth 'and fome- 
thing more than the Truth : Tho Actions for falſe Returns are 

nenc.. -,, * | | 

_—_ This is an Attion for a falſe Return, and ſomething more. 
[That itis for a falſe Return, appears by that Allegation that he did 
falſely. make. his. Return, and the Jury have found it ſo, and we 
muſt believe 4t- And it was falſe in this, in that he return'd an 
Indenture pretended to be under the Hands and Seals of divers Per- 
fons,as thit greater part of the faid County, purporting the Choice of 
another than the Plaintiff. to, be Knight of the Shire. The Plaintiff 
does not alledge. that there ever was any ſuch Indenture Seal'd by 
any perſon, but that the Defendant 'did-falfly . return another Inden- 
ture, purporting the ſame to be made by divers perſons, &e. So that 
we may reaſonably underſtand it, that in truth there never was any 
ſuch. Indenture Seal'd by any;but the Sheriff himſelf, and not by any 
others that were-preſent at the EleRtion.,/' 24y. T ho' the Sheriff have 
return'd the whole Truth, , yet together with that Truth he -return'd 
2 falſchood; that till it was re-examin'd,: it could not appear which 
was, the. Truth; and in the mean time the. Plaintiff ſuſtain'd all his 
Damage. Tel rev Þ | | 


ir: Ohjeft. 5. That the Sheriff ated herein'as a Judge, and therfore if 
he err, he is notto:be Sued: for it, but this 'Errour may be reform'd, 
and the Law will not ſuffer an averrment tending to the diſcredit of 
© Judge. Pl; ronimext.” 49 1.:b. atid Dier. 89; 6, | 

blyoo 2: tit 1427 0 00] Teng 7's : 
* (Af. Allthiss'true, as-to-one that is a Judge of Record, in ref- 
pett-of the 'Gredtiteſs of his/ Authority; and the great Truſt the King 

and the Law repoſes in a uy tr Record, But the Sheriff is'*"' Fudge / 
at all in what bd. fs i» the Bleftion of Kiighti for the Shire ; but is 

anly ai Offfcer \upow' Record;\g"Ff. 6. 53. and"60; Br. Ab. Tit. Att [. ca. 
bot. 5 zifl io 332 143 03 & 7 QHL Abe22 \ plac. 
Tn \ 
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Pac. 6." tho'in fome particular caſes indeed, the Sheriff-is a , Judge, 
asin a Juſticies, 6 Rep-12. ad fin. and a Judge of;Record, as ly 
diſſzifin by the Statute of Merton C. 13 . EEE wt hf 


0bjed,.6. The Statute of 23,76. c. 15. hay; provided a R 
dy againſt. the Sheriff, -for a abuſe. committed by him. DE 
le&ions,. viz. the penalty of a hundred pound, in caſe of Kyights 
of the Shire,- to 'the. Knight injur'd,; and _ it does, recite 4. th 
Preamble, that a convenient Remedy for the party grieved, - is.not 
ordain'd '4n-the former Statutes, = from hence. it. is inferr'd; * 
there -was' no. remedy, for the party griev'd at, the Common Law, 
nor before this Statute, a, 5 To 


. Anſw. 1- have already. prov'd, that there was a remedy. at the 
Common Law, - and before. this Statute ; and this Statute is an Argu- 
ment to prove it, for this Statute mentions a party. griev'd, and 
there could be no Grief without a , Remedy, otherwiſe the Law 
would have. been defeive. And it cannot be deny'd, but that if 
there were a Remedy 'at the common-Law, this Statute beingja the 
affirmative, does not take it away, only it gives another Remedy. 


And 'for the words of this Statute of 23 Z7.6. that a convenient 
remedy for the party griev'd is not ordaind by the. former Statutes. 
This does not argue that there was'no Remedy at the common Law, 
nor does it argue that there was no Remedy at all, but that there 
was no convenient Remedy by thoſe former Statutes, and there- 
upon the Statute of 23 #7. 6 gives an hundred poundto the Knight 


injur'd by an undue return. 


. I ſhall put ſome hike caſes, where Ads of Parliament give Re- 
medies, where yet there were other Remedies before at common Law, 
and the party may ſue for either, Rol/'s Abr. 1. part. fol. gz. caſe 20. 


A Diſtringas is awarded to the Sheriff to diſtrain the Defendant in 
an Action; and the Sheriff returns too ſmall Ifues, tho'an, Averrment 
lyes by the Statute of W. 2.c 4} yet the Plaintiff may _ well. have: 
his Action upon the Caſe againſt the Sheriff, becauſe, it appears by 
the words of the Statute, that it is a falſe Return, Obſerve the: Ar- 


gument there uſed, wiz. | 


If the Aion upon the caſe did not lye, in ſuch caſe the Plaintiff 
had ngt any remedy at the common Law, which was greatly miſchievous, and. 
the Statute (as is there obſerv'd) tho it givea new Remedy, and takes 
no notice of any Remedy that was before in the caſe, yer it does.not 
reſtrain the Plaintiff from any remedy that he had at 'the common 
Law. *Tis there indeed made a guere, but Serjeant Rolls has this Note 
upon it, that Tr. 3. Car. one Mrs. _— upon good advice, brought 
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ſach 'an Action tport the caſe againſt the Sheriff of Londow, for re- 
menibg too nal Ifaes vninſt the Mayor —_ Commonalty of 
London. 


The Statute of W. 2. c. 24. (Sir &. C. 2. Iſt. fol. 404, 405.) firlt 
ives an Aſſize of Nuſance againſt the Alienee of him that levied 
t Nuſance, and that Statute ſeems (as Sir E. C. obſerves) to under- 
ftand that the party griev'd was without any remedy before, for it pro- 
vides in theſe nas. de cetero non recedant querentes a curia Regis fine 
remedio, yet Sir F. C. takes notice, fol. 405. of his 2d Inſt. at the lower 
end of that fo/. upon the words (a curia) that the makers of that Aft 
knew well that the party injur d by the Nuſance, might enter upon the. 
gropnd of the wrong-doer, not only when it was in his hands, but 
after it was aliened top, and abate the Nnfance, and fo prevent him- 
ſelf of the Remedy by Aſſtze of _— given by this AR, And 
befides this, he had another Remedy by Action, wiz. If he had 
any particular . Dammage (fays Sir Z. C.) he might bring his Attion 
upon the Caſe, and recover Dammage, me querentes recederent « 
curia fine remedio. 


O0bjet. The ground of this Action againſt the Sheriff, is for 
making a double Return. Now the Declaration ſets forth only 
one perfe& Return, and that is of the Plaintiff's Eletion, which 
the Decla ration fays, was ſecundam exigentiam brevis, and it was 
by Indenture under the Seal of the Sheriff and Eleftors, and though 
the Plaintiff alledges that the late Sheriff and the Eletors return'd ano- 
ther Indenture of the Election of another Perſon, (which is the 
gravamen that he complains of) yet that appears to be no Return, 
for it was not ſaid that that Indenture was under any Seals. And the 
Statutes of 7 F.4.c. 15. and 8 7. 6.c. 7. require Indentures Enſea- 
led by the Eleftors to be tackd to_ the Writ , which. Inden- 
tures ſo Sealed and Tacked, ſhall be holden for the Sheriff"s 
Return. 


Anſw. This other Indenture laſt mentioned, mf be wnder- 
flood an Indentere Enſealed , in like manner as the former, for 
the Declaration juſt before mentions the firſt Indenture, whereby 
the Plaintiff was return'd to be choſen, and that is ſaid to be fo 
Enſealed, as the Statutes _— and then the Declararios® fays 
that the Sheriff together with that Indenture return'd another 
Indenture : ſo that it muſt be reaſonably underſtood, to be as 


Indenture in like manner enſealed. 


And then 'tis faid by the Declaration, of this laſt Indenture, that 
it was annex'd to the Writ ; and fo returnd by the Defendant rhe 
Sheriff, which muſt therefore be preſum'd ro be an Indenture 
Enſealed, or elſe to what purpoſe did the Defendant annex it to 
the Writ, and return it ? 

3 And 


(51) 
And further the Declaration ſays, that by reaſon of the fal 
Return, Juthis the Dackonien fern! Gt SIE f 

till he had made proof of his Elefion. Now if that other Inden» 
ture were not enſealed, it could not be faid to be a falſe Return, 
for ir would indeed have been no Return, and it could not have 
rr lg iff from being admitted, nor put him to the Proof 


And that the Indenture muſt be underſtood an Indet En- 
feal'd by thoſe that were preſent at the EleFion, appears by the 
Writ, the Form whereof you will find i» Crompt. Furiſdiftion 
Courts, fol. x. b. the Clauſe is this, Et nomina em militum, fic 
elefforum in quibuſdam Indenturis inter te & illos qui bujuſmodi E« 
leftioni interfuerint inde conficiendis, inſeri, And in another Clauſe, 
Et eleftionem illam ſub figillo two & frgillis eorum gui eleftioni illi ins 
rerfuerint nobjs in cancellariam certifices, remittens nobis alteram pars 
tem Indenturar. prediftar. preſeitibus conſutam una cum hoc breve, 


